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CIP Projects (West Germantown Development District)

Qverview

The purpose of this memorandum is to respond to the report referenced above which was
issued by the Inspector General (IG) on March 11, 2011 ' The report makes the unsupported
allegation that developers who constructed the Hoyles Mill Wastewater Pumping Station and
Force Main in the West Germantown Development District (WGDD) received “double
payments” for that completed infrastructure from the County and the Washington Suburban
Sanitary Commission (WSSC). Without setting out any legal basis for this assertion, the IG
demands that the County institute legal action to recover these “questionable” payments.

! The Inspector General released this report without giving the Executive Branch a reasonable opportunity to
respond as is required under §2-151 {k){2) of the County Code. The Inspector General asked for Executive Branch
comment on this report on February 11—i.e. in the midst of preparing the County Executive’s Recommended FY12
Operating Budget which must be submitted, under the County Charter, to Council by March 15. The Executive
Branch asked for 25 working days in which to respond. This reasonable request was denied de facto by the
Inspector General when he released his report to Council on March 11, 2011 and then to the public on March 14,
2011. Mysteriously, the full report was also leaked to the Washington Examiner in February and was the subject of

an editorial on February 28, 2011.
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What the IG asserts as “double payments™ were in fact the result of a statutory
foundation designed to reduce the cost of housing to residents of the WGDD. The County made
payments in accordance with County Law and County Council Resolutions, from bond proceeds
to developers for infrastructure financed by taxes imposed on property owners in the WGDD.
WSSC granted credits against and reimbursements of SDC charges in accordance with State law

and its published policies.

In making his report, the IG failed to fairly represent the underlying legal, procedural,
and policy basis for the actions of the Montgomery County Government (MCG) and WSSC. A
clear understanding and explanation of that legal and policy basis for actions would have been an
appropriate starting point for the IG’s investigation. The IG failed to note in his report that
documentation was provided showing that all actions by MCG and WSSC were thoroughly
discussed, coordinated, and vetted well in advance, including the involvement of both County
and WSSC legal counsel, as far back as 1996 -- fully 15 years ago. The IG failed to note that
MCG and WSSC actions were contemplated by and were in accordance with the Development
District Law and the County Council’s Resolutions. A 2007 report issued by Council Staff and
the Office of Legislative Oversight (OLO) relating to “Implementation of the Development
District Act” noted that County law did not preclude financing of water and sewer infrastructure
items with development district bonds even though the items were eligible for SDC credits and
reimbursements. The repott expressly raised this as a policy issue for Council to consider.’
Although Council subsequently amended the Development District Law, it did not make any
changes relating to infrastructure items that are eligible for SDC credits and reimbursements,

Without establishing any actual misconduct or improper actions, the IG recommends a
review by the agencies involved, and recommends recovery of questionable payments or
reimbursements made to the developers. Given the actual factual and legal basis for the actions
by MCG and WSSC, we believe there is no basis for additional review, and any attempt at
recovery would be inappropriate and fruitless.

Clear Legal Foundation for Actions by MCG and WSSC

To provide a more understandable overview of the events leading up to the actions by the
Department of Finance and WSSC that are the subject of the 1G’s investigation, I am providing

2 See page 91 of the 2007 report entitled “Implementation of the Development District Act, An Analysis of Issues
Raised by the Clarksburg Town Center Advisory Committee”.
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the following outline of the key County Council actions, and legal and policy documents
supporting the subject disbursements”:

1.

Seeking ways to address the increasing costs of infrastructure associated with development,
and desiring to encourage growth and economic activity in the County, the County Council
in June 1994 enacted Bill No. 44/46-92 creating Chapter 14 of the County Code to provide
an alternative financing mechanism for infrastructure to support growth. This mechanism
requires the County to issue bonds to pay for infrastructure, and to levy taxes on benefitting
development to pay the debt service on the bonds.

Section 14-10 (e) of the County Code provides that “The total amount of any development
district special tax, special assessment, fee, or charge paid under this Chapter must be
credited against: (1) the development impact tax and construction excise tax imposed under
Chapter 52, as applicable; and (2) any other charge, fee or tax listed in the resolution adopted
under Section 14-9 (including any front foot benefit charge, assessment, or tax imposed on
construction) which is imposed by the County expressly to finance the costs of infrastructure
improvements necessary to allow development.” (See Attachment 1 - Chapter 14 prior to
changes by Bill 36-07.) This provision indicated Council’s intent that infrastructure charges
such as the SDC be credited in Development Districts.

On July 30, 1996 the County Council, in Resolution No. 13-636 after holding a public
hearing on a petition to create the Germantown West Development District, determined that
“Intensive development of and public investment in that area during the term of the district
will benefit the public interest because certain public facilities and development will be
provided in a more timely and coordinated fashion within the district.” (See Attachment 2 -

County Council Resolution No. 13-636.)

On January 13, 1998 in Resolution No. 13-1135, after a public hearing, the County Council
created the West Germantown Development District, approved a list of infrastructure to be
financed by the District totaling $12,831,177. The Resolution provided that any cost savings
from that list of infrastructure be applied to a second list of additional improvements totaling
$3,516,923,* and authorized the imposition of benefit assessments and ad valorem taxes on
the real property located in the District. (See Attachment 3 - County Council Resolution No.

13-1135.)

*Inits response to the IG report dated March 9, 2011, WSSC sets out the legal basis for its granting of credits
against and payments in reimbursement of the System Development Charges.

* The IG fails to acknowledge much less explain how his theory of inappropriate “double payments” to developers
can be reconciled with the requirement in Resolution No. 13-1135 that the County must use any cost savings to
fund other infrastructure improvements from the second or “B” list.
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5. Resolution No. 13-1135 authorized the County to enter into an Implementation Agreement
with the owner or developer of any property located in the District to address . . . “the
handling of System Development Charge (SDC) credits accruing to properties located in the
District . . .. This provision clearly contemplated that properties in the development district

would receive SDC credits.

6. In a third resolution (No. 13-1398) on August 4, 1998 the County Council authorized the
issuance of the development district bonds and ratified and confirmed the terms of the prior
resolutions except where modified to enable the issuance of the bonds.

In summary, the County’s payments for the infrastructure were authorized by
Chapter 14 of the County Code, and by County Council Resolution No, 13-1135 which
created the Development District and specified the infrastructure to be financed.
Similarly, WSSC’s granting of System Development Charge (SDC) Credits and
reimbursement of SDC charges paid up to the credit amount approved, which were
anticipated by the County, were authorized by State law and WSSC published policies.

County and WSSC Followed County Council Policy on Credits of SDC Charges

The IG repeatedly characterizes the WSSC’s issuance of System Development Charge
credits and reimbursements as “payments” to support his characterization of double payments for
infrastructure. This is despite the fact that the IG was clearly informed that WSSC’s actions
were envisioned in the Development District Law and resolution and constituted County policy,
which the County Council did not change several years ago when this same appearance issue
was brought to the Council’s attention by the 2007 Council Staff/OLO report referenced above.

The County Council’s policy on crediting infrastructure fees and charges against
Development District taxes dates back to the original formation of the County’s Development
District Law, Chapter 14 of the County Code, and was in place long before the WGDD was
formed and before WSSC entered into agreements with the developers on the Hoyles Mill
Wastewater Pumping Station and Force Main.

Rationale for SDC Credits in Conjunction with Development District Financing of Infrastructure

A key point of confusion for the IG is his belief that the developers’ receipt of SDC
credits and reimbursements as well as payments from bond proceeds for infrastructure
constitutes a double payment for the infrastructure. This is not the case. The two infrastructure
financing mechanisms are indeed complex, especially when both are present. But the actions by

both County agencies were appropriate.
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The County’s Development District Law and the resolutions implementing the WGDD
arc predicated on a basic premise that the costs of development are passed on to the eventual
buyers of a home, first through the contractual price of finished building lots sold to builders, and
then to the eventual buyer in the price of the home. We are not aware of any study that examines
this concept, but it is an accepted premise in all of the County’s discussions of the amount of
various taxes and charges related to development — a general acceptance that such costs will
eventually be passed on to home buyers.

The WSSC System Development Charge is one such charge, like the transportation
impact tax, the schools impact tax and various other exactions on development. These exactions
are typically charged at time of permit, collected by the government to pay for the costs of
infrastructure that the government provides. The collections typically are segregated in a
separate account, and programmed as a funding source on capital projects that the government is
building. In cases when the needed infrastructure is provided by a developer, a credit is given
against the charge or tax, because the developer is incurring those costs of the infrastructure, and
presumably passing those costs along to home buyers as described above. If the charge or tax is
also collected, and also presumably passed along to a home buyer, then the home buyer would
pay twice for the infrastructure. This is the basic rationale for credits against infrastructure
exactions when the infrastructure is provided by means other than the government paying for it
and funding the costs with a coilected pool of exactions.

It should be noted that the financing of infrastructure through such government exactions
represent an either/or approach: EITHER the developer provides the infrastructure through its
own financing sources, typically by botrowing from a bank®, OR the government pays for the
infrastructure from the collected exactions.

In the case of the Hoyles Mill Wastewater Pumping Station and Force Main, the
developers proposed to provide the infrastructure, and entered into a Memorandum of
Understanding with WSSC to do so in accordance with WSSC procedures. Because the
infrastructure was provided by the developers, e.g. not built and paid for by WSSC from
collected System Development Charges, then the properties that would otherwise have paid
those charges instead received credits. The credits represented the fact that WSSC did not have
to pay for the infrastructure from its funds, but the infrastructure was provided by the developers
and the costs passed along to the properties benefitting from the infrastructure. If the properties
had not received credits, a double burden would have been placed on the properties, with both

® In the case of the WGDD, the developers borrowed funds through County issued bonds instead of financing the
development costs associated with providing public infrastructure with private financing.
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the costs incurred by the developer building the infrastructure and the costs of the WSSC
exaction (SDC) passed along to the home buyers.

Pursuant to WSSC’s procedures regarding SDC credits, credits were granted initially
only up to an amount that is 50% of the initial estimated costs of the infrastructure. Following its
approved policy, after the 50% threshold was reached, WSSC resumed collecting SDC charges
at the time of plumbing permit, and after the final audit of costs, refunded those collected SDC
charges back to the builders or developers, in accordance with their own internal contractual
arrangements, These reimbursements were not payments for infrastructure in the sense that
WSSC was using collected SDC charges to build and pay for infrastructure that it was providing,
but simply reimbursements of SDC charges collected.

It is a wholly separate matter, and a separate policy decision made ultimately by the
County Council, to finance the costs of the infrastructure through a development district. The
development district financing is in lieu of the aforementioned bank financing. It is a financing
mechanism introduced in the early 1990’s to assist developers with the costs of financing
infrastructure. Rather than borrowing from a bank, the developer petitions the County for a
development district. Instead of the developer passing the costs of the bank financing to the
builder and home buyer through the lot and home prices, the costs of financing are passed to the
home buyer by the government, through the issuance of bonds to raise capital, and the taxation of
properties to pay the debt service on the bonds. The development district process does involve
payments to developers for infrastructure due to the very nature of the government providing the
financing for that infrastructure. And those payments are passed along to home buyers in the
form of taxes on their properties. The alternative would be that the costs of this infrastructure, if
paid through private financing, would typically show up in the buyers’ mortgage payments,
because the cost of the infrastructure would be reflected in the price of the homes.

There is no dispute that the properties and homebuyers are paying for the development
district financed infrastructure via the development district taxes. Had the developers/builders
not received the SDC credits, or reimbursements for SDC charges paid after the 50% cost
threshold, then we believe the home buyers would have been charged twice for the same
infrastructure. Thus, the payments for infrastructure by the County were proper due to the
development district, and the reimbursements of SDC credits by WSSC were proper due to the
infrastructure costs not being incutred by WSSC. The Inspector General’s basic premise of
double payments is simply incorrect.
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WSSC Issued Credits - Not Payments for Infrastruciure

The IG repeatedly mischaracterizes WSSC as making payments for infrastructure. This
is not the case, and WSSC’s issuance of credits and reimbursements was legal and proper in
accordance with WSSC’s Standard Procedure CUS 94-03 which states:

If WSSC authorizes the Developer to design and construct a Qualified Project, or
requires eligible private funding from the developer of WSSC’s design and
construction costs, the properties identified as served by the Project will receive credit
and/or be subject to SDC Payments which may be reimbursed to the Developer up to

the total eligible amount,

SDC credits against the ledger amount may be granted following WSSC receipt of
eligible private funding or after construction of the Qualified Project by the
Developer has commenced. However, in the latter case until such time as the actual
total eligible amount is determined, SDC credits against the ledger amount shall not
exceed 50% of the estimated total eligible costs, as cited in the MOU,

The actions of WSSC to grant credits against SDC charges up to the 50% threshold, and
then reimburse for SDC payments made after the final audit determining the eligible amount of
credits, was fully consistent with the WSSC procedures in place at that time, and were not
payments for infrastructure (See Attachment 4 - Standard Procedures of the Washington

Suburban Sanitary Commission CUS 94-03). The concept of WSSC System
Development Charge credits and reimbursements is not complex, nor is it hidden from view or
found only in complicated procedures or MOUs. The proper characterization of WSSC credits
and reimbursements of the System Development Charge can be found on the WSSC’s website
under its Glossary of Terms. (See Attachment 5 — WSSC Web Site Glossary.) A clear
representation of the WSSC disbursements as credits and reimbursements would have brought
considerable clarity to the IG’s report, properly focused the issue on the County’s policies, and
avoided wasted use of scarce County resources in developing this response.

The IG proceeds in his report to raise numerous ancillary issues which do not pertain
directly to the basic issue of legal and proper actions by WSSC and MCG. Nevertheless, we will

address those issues below.

Finance Representative Unwilling to Provide Assignment

The 1G notes in his report on page 3 that the documentation “revealed” that the County
Representative was unwilling to provide an assignment letter assigning the SDC credits to the
developers. We contend that the County had no legal basis for signing such an assignment, nor
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was one necessary, as the Development District Law and the Council Resolution for the
Development District acknowledged that the SDC credits properly accrue to the “properties
located in the District.” (See Attachment 6 - Bond Counsel letter dated March 14, 2011.) The
IG also implied that the WSSC audit and payment activities occurred “as a result of this
disagreement . . .” However, there is no factual basis for this statement by the IG. WSSC’s audit
procedures, credits, and cash payments are a usual part of WSSC procedures as noted above.

WSSC also addressed this point in its response.

Issue Already Reviewed by OLO and Council

The IG notes on page 3 that the relationship between development district financing and
WSSC’s issuance of SDC credits was reviewed by Council and OLO Staff in a 2007 report on
the implementation of the Development District Law. After a thorough public review of that
report, the County Council did not take up this issue, or choose to make any change to current
law relating to this issue when it amended the Development District Law (Chapter 14) in 2008,

Documentation Supporting County Payments for Infrastructure

In 2002, the County’s Department of Finance proceeded to issue development district
bonds in accordance with the Council Resolutions, and in 2002 and 2003 made payments from
bond proceeds for the Hoyles Mill Wastewater Pumping Station and Force Main after the
infrastructure was deemed to be substantially complete and then subsequently when the
infrastructure was approved by WSSC for final acceptance.

On page 4 of his report, the Inspector General notes that the OIG was not provided various
detailed financial records that supported the reimbursements for infrastructure. While the
Department of Finance did not provide purchase orders and invoices for the payments which
occurred in 2002 and 2003 - nine and eight years ago respectively, the Department did provide
all available summary supporting documentation for the payments requested that had been
retained in Depattment of Finance records, including the AIA form G702, detailed spreadsheets
listing the invoices and charges by line item, and approval sign offs for each payment by
WSSC staff confirming that the items met the test of either “substantial completion” or “final
acceptance” in accordance with the terms of the Implementation Agreement. The IG’s failure to
acknowledge the detailed records provided by the Department of Finance provides a misleading
impression that no records were kept, and is an inappropriate omission.

Additional relevant information about the County’s payments for the Hoyles Mill
Wastewater Pumping Station and Force Main were provided to the IG but were not included in
his report. These are: 1) the County provided very detailed itemized preliminary cost estimates
(bid estimates) for the infrastructure prepared by an engineering firm in June 1996 and updated
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in February and April of 1997; 2) these same cost estimates were reviewed by WSSC in
September 1997 and found to be “reasonable and consistent with the preliminary estimates
developed by WSSC”; 3) each payment request was reviewed and signed by a WSSC
representative to confirm either “substantial completion” or “final acceptance” in accordance
with the terms of the Implementation Agreement; 4) the County was acquiring completed
infrastructure, not contracting out for the building of infrastructure; and 5) any savings related to
the infrastructure items (costs less than the amount specified in the Council’s Resolution) would
be reapplied to items on the “B List” of infrastructure items (also included in the Council
Resolution) thus resulting in the same dollar amount of infrastructure being financed and paid for

with bond proceeds,

Allocation of SDC Credits on a pro-rata Basis

The IG draws attention on pages 5 and 6 of his report regarding the Department of
Finance’s request that WSSC grant SDC credits allocated on a pro-rata basis across all units
developed by Arcola and notes that he found that this practice was not well understood by MCG
personnel. In fact, it appears that it is the IG’s failure to understand the purpose of the allocation
request that is consistent with the report’s failure to clearly represent the basis of the SDC credits
granted by WSSC. The Department of Finance sought to have the credits allocated across all
units on a pro-rata basis for the simple purpose of achieving an equal benefit from the SDC
credits for all properties in the District, given that the infrastructure costs were being financed
through taxes levied on all properties in the District. Achieving a pro-rata sharing of SDC
credits was sought by Finance in order to ensure that the SDC credits were not used up by the
first properties that went through the permit process, causing later properties to pay SDC charges
which would then be passed along to homeowners in the price of their homes. Finance sought
equal and fair treatment of all properties in the district in regard to SDC charges because all
properties were sharing in the costs of the infrastructure provided. Afier some experience with
the even allocation approach, the Developer proposed an alternative method of achieving the
same objective by amending agrecments with the builders. Finance concurred with the 2001
amendment to WSSC’s MOU with Arcola to allow SDC credits to follow WSSC’s normal

policy.
Finance’s requirement of pro-rata sharing of SDC credits across all units developed by
Artery and Arcola was included in the County’s Implementation Agreement with the

Developers, thus binding the Developers to the approach. The developers used vouchers and
modified contracts with builders to comply with this requirement.
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Developers Not Reimbursed Costs by Both WSSC and MCG

On page 7 of his report, the IG states that his extensive interviews with WSSC, MCG,
and Montgomery County Council staff have not clarified why the developers were reimbursed
the same or similar costs by both WSSC and MCG. In fact, MCG staff were unable to clarify the
rationale behind a double reimbursement because it simply did not occur. In various meetings
and interviews, Executive staff made numerous attempts to explain to the IG that SDC credits
and reimbursements were not payments to developers for infrastructure. Despite these efforts,
and the extensive documentation supporting the credits in County Law, County Council
Resolutions, and WSSC Standard Procedures, the IG’s report does not reflect a clear grasp of

this basic concept,

1G Recommendation

In his final statement of the report, the IG makes two recommendations. These
recommendations are without logic or factual support. First, the IG recommends that WSSC and
MCG “conduct a thorough review of all fiscal, ethical, and legal accountability issues associated
with the . . . projects, to ensure accountability in government and developer actions, and to
ensure that County taxpayer’s (sic) who reside in the WGDD and pay the annual special tax arc
protected from any unnecessary or unreasonable payments.” MCG and WSSC personnel,
including various available current and former legal counsels of the respective agencies, have
conducted such a review, and found no basis for concluding that “questionable” or “double

payments” had occurred,

Secondly, the IG recommends “that WSSC and MCG jointly assess and seek
recovery of the full amount of all questionable payments or reimbursements made to the
developers or their representative.” This recommendation is of great concern, because it implies
wrongdoing and potential financial loss without any actual findings or basis in his report for such
an assertion. The County and WSSC have found that all payments and reimbursements
made to the developers or their representative were legal and proper, as outlined above.
Therefore, no attempt at recovery is appropriate.

Attachments:

Attachment 1 - Chapter 14 prior to changes by Bill 36-07

Attachment 2 - County Council Resolution No. 13-636

Attachment 3 - County Council Resolution No. 13-1135

Attachment 4 - Standard Procedures of the Washington Suburban Sanitary Commission
Attachment 5 —~-WSSC Web Site Glossary

Attachment 6 - Bond Counsel letter dated March 14, 2011
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cc: County Council Members
Jerry N. Johnson, General Manager, WSSC
Jennifer Barrett, Director of Finance, Montgomery County
Marc Hansen, County Attorney, Montgomery County
Maxene Bardwell, Manager, Office of Internal Audit, WSSC
Kathleen Boucher, ACAO, Montgomery County




Attachment 1

MONTGOMERY COUNTY CODE
" Chapter 14

Chapter 14. DEVELOPMENT DISTRICTS,

Article I. General Provisions.

§ 14-1, Short title.

§ 14-2. Purposes.

§ 14-3. Definitions.

§ 14-4. Powers of County.

. Article IL Creating a Development Distric;t.
§ 14-5. Location.

§ 14-6. First Council resolution.

§ 14-7. Planning Board review; compliance with adequate public facilities and Annual Growth Policy
requirements. '

§ 14-8, Executive fiscal report.

§ 14-9. Second Coun'cil resolution.

Article II. Financing a Development District.
§ 14-10. Special taxes and assessments,

§ 14-11. Special fund.

Article IV. Issuing Debt.

§ 14-12. Bonds—Payment, sinking funds, reserve funds, pledges and other financial guaranties,
proceeds. '

§ 14-13. Resolution; investment of special fund or sinking fund; tax exemption.
§ 14-14. Form, terrns and conditions of bonds.

§ 14-15. Credit of County not pledged.

November 1997 Chapter 14: Page 14-1

5-1
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MONTGOMERY COUNTY CODE
Chapter 14

Article V. Miscellaneous Provisjons.

§ 14-16. Administration of district; termination.

§ 14-17. Disclosure to buyers.

§ 14-18. Construction of chapter.

Sec. 14-1, Short Title.

ARTICLE . GENERAL PROVISIONS.

This Chapter may be referred to as the Montgomery County Development District Act. (1994

L.M.C., ch. 12,§1.)

Sec. 14-2. Purposes.

(2)

®

November 1997

The purposes of this Chapter are to:

(1

(2)

()

)

authorize the County to provide financing, refinancing or reimbursement for the
cost of infrastructure improvements necessary for the development of land in
areas of the County of high priority for new development or redevelopment by
creating development districts in which special assessments, special taxes, or

~ both, may be levied;

authorize the issuance of bonds or other obligations of the County that are
payable from special assessments or special taxes collected, or tax increments

created, in a development district;

specify the procedures to be followed in creating a development district, issuing
bonds, and assessing and enforcing the collection of special assessments or
special taxes in such a district; and

provide for the tax-exempt nature and form of the bonds.

Development districts would be especially useful in achieving these purposes where:

(N

@)

an approved master plan recommends significant development in 2 specific area
of the County;

the infrastructure needs necessary to serve that development include extensive
and long-term facilities; and

Chapter 14: Page 14-2

5-2
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(3) the real estate market and the availability of land will permit significant
development within the life of a development district. (1994 LM.C., ch. 12, § 1.)

Sec. 14-3. Definitions.

In this Chapter the following words have the following meanings:

(a)

(b)

{c)

(d)

July 2004

Adequate Public Facility means any infrastructure improvement required by the Planning”
Board as a condition of approving a preliminary plan of subdivision under Section 50-
35(k) or identified in the Growth Policy as necessary for adequate public facilities
approval in a development district.

Additional Public Facility Capacity means the provision of an infrastructure
improvement not fully funded in the first 4 years of the County's then-applicable Capital

Improvement Program.

Bond means a special obligation or revenue bond, note, or simitar instrument issued
under this Chapter or any other law if the indebtedness evidenced thereby will be repaid
from revenue generated by special assessments, special taxes, fees, or charges levied
under this Chapter, or special funds established under the Tax Increment Financing Act,

in a development district.

Cost means the aggregate dollar cost of:

{n building, rebuilding, or renovating any infrastructure improvement, and
acquiring any land, structure, real or personal property, right, right-of-way,
franchise, easement, or interest; =

2) machinery and equipment, including machinery and equipment needed to expand
or enhance services in a development district;

(3) financing charges and interest before and during construction and, if the County

Executive finds it advisable, for a limited period after completing construction;
interest and reserves for principal and interest, including costs of municipal bond
insurance and any other financial guaranty, and costs of issuance;

4) extensions, enlargements, additions, or improverments;
{5) architectural, engineering, financial, and legal services;
(6) plans, specifications, studies, surveys, and estimates of costs or revenues;

Chapter 14: Page 14-3

5-3
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(e)
)

(8)

(h)

0)

(k)

0

(m)

July 2004

MONTGOMERY COUNTY CODE
Chapter 14

€))] administrative expenses necessary or incident to deciding whether to proceed
with any infrastructure improvement; and

(8 any other expense necessary or incident to building, acquiring, or financing any
infrastructure improvement.

Development includes redevelopment of underdeveloped land.

Development District means a special taxing district created for the purposes listed in
Section 14-2.

Infrastructure Improvement means a school, police station, fire station, library, civic or
government center, storm drainage system, sewer, water system, road, bridge, culvert,
tunnel, street, transit facility or system, sidewalk, lighting, park, recreational facility, or
any similar public facility, and the land where it is or will be located. Infrastructure

Improvement does not include any improvement which:

) primarily serves the residents or occupants of only one development or

subdivision; or

() is the responsibility of a single developer under the Planning Board's site plan
and adequate public facilities requirements. .

Owner means a person or entity with legal titie to property, or a contract purchaser of a
property.

Special Assessment means a fevy on property which is assessed in relation to any special
benefit received from the construction of one or more infrastructure improvements to

support development in a development district.

Special Benefit means any advantage or befterment accruing to real property as the direct
result of any infrastructure improvement. The ajflocation of any additional public facility

capacity to a development project is a special benefit.

Special Fund means an independent account in which special assessment, special tax,
fee, charge, or tax increment payments received for a development district are deposited.

Special Tax means a property or excise tax levied in a development district, not based on
any special benefit received, to pay for one or more infrastructure improvements to

support development in that district.

Tax Increment Financing Act means the State Tax Increment Financing Act in Article 4]
of the Maryland Code.

Chapter 14: Page 14-4

5-4




MONTGOMERY COUNTY CODE §14-3
Chapter 14 '

() ~Tax Increment means for any tax year the amount by which the assessable base as of the
January | before that tax year exceeds the original, taxable value, as provided in the Tax
Increment Financing Act. (1994 LM.C., ch. 12, § 1, 2004 LM.C., ch.2;§2)

Sec. 14-4. Powers of C‘ounty.

In addition to any power granted under any other law, the County may, subject to'applicable state
law and this Chapter: '

(a) create one or more development districts;
{b) levy special a.sscssments, special taxes, fees, or chargés. in any development district; and
{c)  issue bonds and other obligations payable from:
(N special assessments, special taxes, fees, or charges, levied in any development
district; or

(2) special funds established under the Tax Increment Financing Act. (1994 LMC,
ch. 12,8 1.)

ARTICLE II. CREATING A DEVELOPMENT DISTRICT.

Sec. 14-5. Location,

Any development district:

(a) must be located entirely in the County, but may include land in any municipality;

(k) need not consist of a contiguous geographic area unless otherwise required by State law;
(¢) should largely, if not entirely, consist of undeve]opcq or underdeveloped land; and

(d) may be used to finance an infrastructure improvement located outside the district if the

improvement is Jocated in the County and related to the development or use of land in
that development district. (1994 LM.C,, c¢h. 12, § 1.}

Sec. 14-6. First Council Resolution,

(a) If a petition signed by at least 80 percent of the owners of real property and the owners
of at least 80 percent in value of the real property, as shown by the latest assessment
rolls, located in a proposed development district, is filed with the County Council, the
Council must hold a public hearing after at least 15 days notice in twa newspapers of
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(b)

(c)

(d)

(e)

6y

MONTGOMERY COUNTY CODE
Chiapter 14

general circulation in the County. The petition must list the maximum number of
housing units and the maximum nonresidential space that the signing property owners

intend to build in the district,

Alternatively, the County Council, on request of the County Executive or on its own
motion, may hold a public hearing after giving notice as required in subsection (a). The

notice must:
't specify the proposed boundaries of the proposed district, and

(2) list the maximum number of housing units and the maximum nonresidentiat
space expected to be built in the district.

After holding a hearing under subsection (2), the Council, by resolution approved by the
Executive, may declare its intent to establish a development district consisting of a
specified geographic area. In the resolution the Council must explain why: intensive
development of and public investment in that area during the term of the district will

benefit the public interest.

if the Executive disapproves a resolution adopted under this Section within 10 days after

it is adopted and the Council readopts it by a vote of six Councilmembers, or if the
Executive does not act within 10 days after the Council adopts it, the resolution takes

effect.

For the purposes of this Section, multiple owners of a single parcel of real property must
be treated as one owner and a single owner of multiple parcels must be treated as one

owner.
The adoption of a resolution under this Section does not:
{1 obligate the Council to create a development district; or

(2) limit a district to the area described in the resolution. (1994 LM.C., ch. 12, § };
1996 LM.C.,ch. 1,§1.)

Sec. 14-7. Planning Board Review; Compliance with Adequate Public Facilities and Annual
Growth Policy Reguirements.

(2)

July 2004

After the Council has adopted a resolution under Section 14-6, one or more owners of
land located in the proposed district may submit an application for provisional adequate
public facilitics approval, covering the entire proposed district, to the Planning Board.

The application must:
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(1 explain how each development located in the proposed district will comply with
al] applicable zoning and subdivision requirements, including any action

necessary under Section 50-35(k);

(2) identify any infrastructure improvement necessary to satisfy the Growth Policy's
adequate public facilities requirements for a development district; and

(3) estimate the cost to provide each such improvement.

Within a reasonable time, the Board must jointly review for compliance with Section 50-
35(k) and the Growth Policy all developments located in the proposed district as if they
were one development. In that review, the Board must apply all otherwise applicable
standards and procedures. The Board may conditionally approve an application if it
finds that the proposed district will meet all requirements under Section 50-35(k) and any
added requirements which apply toa district under the Growth Policy. The Board may
condition its approval on, among other things, the creation and funding of the district and
the building of no more than the maximum number of housing units and the maximum
nonresidential space listed in the petition filed under Section 14-6 or any later

amendment to the petition.

In the aggregate, the applications approved must commit the applicants to produce
(through the funding of the proposed development district or otherwise} the
infrastructure improvements needed to meet the applicants' adequate public facility
requirements in the proposed district and any added requirements which apply to an
applicant under the Growth Policy. In its approval, the Board must list those
infrastructure improvements.

An applicant may withdraw a development from a district before the district is created

- under Section 14-9(c). An applicant must not withdraw a development after the district

is created. 1fan applicant withdraws a development befose the district is created, the
applicant’s provisional adequate public facility approval is cancelled. If any withdrawal
would significantly impair the ability of the proposed district to finance the reguired

infrastructure improvements, the Planning Board may modify or cancel any approval

under subsection (b) and may attach new conditions to any previous approval.

(N After a development district is created and the financing of all required
infrastructure improvements is arranged, any development located in the district

has for all purposes satisfied:
(A) the adequate public facility requirements of Section 50-35(k};
(B) any added requirements which apply o a district under the Growth

Policy; and
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(C)  any other requirement to provide infrastructure improvements which the
County adopts within 12 years after the district is creafed.

(2) This subsection does not relieve any taxpayer from paying a generally applicable
County tax, assessment, fee, or charge.

(f) The County may reserve for its own use or transfer to other owners through regular
development approval processes, or as otherwise provided by law, any additional public
facility capacity attributable to improvements financed by the district which exceeds the
capacity required for developments in the district. (1994 LM.C., ch. 12, § 1; 2004

LM.C. ch.2,§2.)

Sec. 14-8. Executive Fiscal Report.

(a) After the Planning Board has acted under Section 14-7(b} but before the Council holds a
public hearing under Section 14-9(a), unless otherwise provided in the resolution
adopted under Section 14-6, the County Executive, after consulting the Superintendent of
Schools with respect to school facilities and the Washington Suburban Sanitary
Commission with respect to water and sewer facilities, must submit a report estimating:

M the cost of each infrastructure improvement listed by the Planning Board under
Section 14-7(c); and

- (2) (A)  the amount of revenue needed to cover the district’s share of afl
infrastructure improvements funded, fully or partly, by a district; and

(B) the estimated tax rate for each form of taxation available to the district
that would produce the necessary revenue.

The Executive should compare these estimates to those submitied by the applicants
under Section 14-7(a).

(b) 1n this report the Executive should also recommend whether to create a district, its
boundaries if one is created, which infrastructure improvements listed by the Planning
Board the district should fully or partly fund, and alternative financing or revenue-raising

measures. (1994 LM.C.,¢h. 12,8 1.)

Sec. 14-9. Second Council Resolution.

(a) The Council must hold a public hearing on the final resolution to create 2 development
district not earlier than 45 days after the Planning Board has acted on all applications
filed under Section 14-7 for that district.

July 2004 Chapter 14: Page 14-8

5-8




®

MONTGOMERY COUNTY CODE §14-9
Chapter 14 ) '
4] The Council must give notice of the hearing by:

(A)  advertisement in at least two newspapers of general circulation in the
County at least 21 days before the hearing; and

B) notifying by mail the record owner of each property located in the
proposed district at the address shown on the latest tax assessment roll.

) Each notice mailed under this subsection must incjude:

(c)

(d)

(e)

November 1997

{A)  acopy of the proposed resolution to establish a district; and

(B)  an estimated rate for any tax, assessment, fee, or charge proposed to
fund infrastructure improvements for the district.

If the Council intends to use special obligation debt to finance the district, and the
district was initiated by the Council under subsection 14-6(b), before the Council adopts
a resolution under this Section the Council must receive a petition signed by at least 80
percent of the owners of real property and the owners of at least 80 percent in value of
the real property, as shown on the latest assessment rolls, located in the proposed district

After the public hearing, the Council by resolution approved by the County Executive
may create a development district. If the Executive disapproves a resolution within 10
days after it is adopted and the Council readopts it by a vote of six Councilmembers, or
if the Executive does not act within 10 days after the Council adopts it, the resolution

takes effect.
A resolution adopted under this Section must:

(b define the development district by specifying its boundaries and listing the tax
account number of each property in the district;

(2) list each infrastructure improvement that will be financed by the develc;pment
district, the estimated completion date and cost of that improvement, and the
share of that cost which the County or another government agency will pay;

(3) create, and specify the amount or percentage of, a contingency account for
unexpected cost overruns; and

(4) create a special fund for the development district.

Chapter 14: Page 14-9
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A resolution adopted under this Section may also require that a building permit must not
be issued for any listed development (or part of a deveiopment) in the district until the

earlier of:

{(h the date a specific infrastructure improvement begins construction; or
(2) a specific date. (1994 LM.C., ch. 12, § I; 1996 LM.C.,ch. 1, § 1.)

ARTICLE III. FINANCING A DEVELOPMENT DISTRICT.

Sec. 14-10. Special Taxes and Assessments,

(2)

(b

(c)

(d)

November 1997

A resolution adopted under Section 14-% must also authorize the imposition of a special
assessment, special tax, fee, or charge, or any combination of them, in the development
district at a rate designed to provide adequate revenues to pay the principal of, interest
on, and redemption premium, if any, on the bonds and to replenish the debt service
reserve fund, or create a special fund under the Tax Increment F inancing Act. The
resolution may reserve the Council's authority to adjust any rate schedule.

The resolution must provide, except when clearly inconsistent with state law, that:

() any property which is fully developed before the derlop;’ncnt district is created
is exempt from any special assessment, special tax, fee, or charge imposed under

this Chapter; and
(2)  the owner of any property exempt from payment under paragraph (1) which is
later developed more intensively and benefits from any development capacity

atiributable to infrastructure improvements financed by the district must pay any
tax, fee, or charge that it would have otherwise paid under this Chapter,

A special assessment or special tax must:

(1) be Ievied and collected in the same manner, for the same period or periods, and
with the same date or dates of finality as otherwise provided by law; and

(2) end when all bonds issued for the district have been paid in full.
The special assessments, special taxes, fees, charges, or tax increments authorized under

subsection (a) must be payable as otherwise provided by law or (if state and County law
are silent) as provided in the resolution adopted under Section 14-9, but not before any

bonds are issued.
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The total amount of any development district special tax, special assessment, fee, or

_charge paid under this Chapter must be credited against:

@3] the development impact tax and constructlon excise tax imposed under Chapter
52, as applicable; and

(2) any other charge, fee or tax listed in the resolution adopted under Section 14-9
(including any front foot benefit charge, assessment, or tax imposed on
construction) which is imposed by the County expressly to finance the costs of
infrastructure improvements necessary to allow development.

(1)  Ifadistrict has issued special obligation bonds under this Chapter, a taxpayer
who did not sign a petition under Section 14-6(a), or that taxpayer's successor in
interest, may defer any special ad valorem tax on real property imposed to
support that debt until the Planning Board approves a development plar or plan
of subdivision or resubdivision for that taxpayer's property.

(2) The Director of Finance and -ﬂm taxpayer may agree on 2 payment scheduie.

(3) The taxpayer must pay interest on any deferred tax at the rate set by law for
unpaid real property taxes during each year that taxes are deferred, (1994

LM.C,ch. 12,§1.)

Sec. 14-11. Special Fund.

(@)

(b)

(c)

November 1997

The resolution creating a special fund under Section 14-9 must:

(1) pledpe to the special fund the proceeds of any special assessment, special tax,
fee, or charge levied under Section 14-10 or the tax increment; and

{2) require that procaeds from any special tax, special assessment, fee, charge, or tax
increment be paid into the special fund.

When any bonds authorized by this Chapter with respect to a development district are
outstanding, funds in the special fund must be used in any fiscal year to pay the principal
of, interest on, and redemption premium, if any, on the bonds and to replenish any debt
service reserve fund established with respect to the bonds,

After the bonds authorized by this Chapter with respect to a development district are
fully paid, further special assessments, special taxes, fees, or charges must not be levied

and the district terminates by operation of law. If the County Council so determines, any
balance in the special fund must be paid to the general fund of the County.
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Any required infrastructure improvement fully funded in the first 4 years of the then-
applicable Capital Improvements Program must not be funded with the proceeds of
bonds issued under this Chapter, but must be constructed with other funds designated in

the Capital Improvements Program. (1994 LM.C., ch. 12, § 1.)

ARTICLE V. ISSUING DEBT.

Sec. 14-12. Bonds—Payment, Sinking Funds, Reserve Funds, Pledges a.nd‘ Other Financial
Guaranties, Proceeds.

(a)

(®)

(c)

(d)

November 1997

If the resolution adopted under Section 14-13 so provides, the Executive must take all
necessary actions to issue bonds under this Chapter.

Bonds must be payable from the special fund required under Section 14-11 and any other

assets or revenues of the district pledged toward their payment.

If the resolution adopted under Section 14-9(c) provides for the issuance of bonds, the
resolution must establish an adequate debt service reserve fund and may also authorize

the Executive to:
(N establish sinking funds;

(2) pledge other assets in and revenues from the district towards the payment of the
principal and interest; or

3) arrange for insurance or any other financial guaranty of the bonds.
All proceeds received from any bonds issued must be applied solely towards:

'), costs of the infrastructure improvements listed in the resolution adopted under
Section 14-9(d)(2);

(2) costs of issuing bonds; and

€))] payﬁcnt of the principal and interest on loans, money advances, or iﬁdebtedness
incurred by the County for any purpose stated in this Chapter. (1994 L.M.C., ch.

12,§ 1)
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‘Sec. 14-13. Resolution; Investment of Special Fund or Sinking Fund; Tax Exemption.
(a) In order to issue bonds, the County Council must adopt a resolution that:

¢)) describes the proposed infrastructure improvements and states that the County
has complied with the procedures in this Chapter;

(2) specifies the maximum principal amount of bonds to be issued;

3) covenants to levy special taxes, special assessments, or both, at a rate and
amount sufficient in each year when any bonds are outstanding to:

(A)  provide for the payment of the principal of and interest on the bonds,
and the redemption premium, if any, on the bonds;

(B) replenish any debt service reserve fund established with respect to the
bonds; and '

©) enforce the collection of all special assessments and special taxes as
provided in Section 52-36, et seq., of the County Code and Section 14-
808, et seq., of the Tax Property Article of the Maryland Code, or other
applicable law; and

4) specifies (to the extent not already controlled by state or County law) the basis
of any special assessment, special tax, fee, charge, or tax increment ina
* development district, and any exemptions from a special assessment, special tax,
or tax increment, subject to any change in law that does not materially impair the
district's ability to pay principal and interest and maintain adequate debt service
reserves;

(5) declares that:

(A) the construction of the infrastructure improvements financed by the

bonds:

0] creates a public benefit, and special benefits, if applicable, to the
properties assessed in the development district; and

(ii) serves a public purpose; and

(B) the projected special assessment, special tax, fee, charge, or tax
increment revenue will be sufficient fo retire the bonds, taking into
account the value of land in the district; and
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(A) prohibits acceleration of assessments or taxes because of any bond
defanlt; '

(B) limits the maximum special assessment, special tax, fee, or charge
applicable to any individual property in a development district; and

(C)  prohibits any increase in, or extension of the term of, the maxirnum
special assessment, special tax, fee, or charge applicable to any
individual property because of any delinquency or default by any other

taxpayer.

To the extent not otherwise required by state law, the resolution may specify, or may
authorize the County Executive by executive order to specify as needed:

M
(2)
(3)
4
&)
(6

(7

(3)

)

the actual principal amount of the bonds to be issued;

the actual rate or rates of interest for the bonds;

how and on what terms the bonds must be sold;

how, when, and where interest on the bonds must be paid;
when the bonds may be executed, issued, and delivered;

the form and tenor of the bonds, and the denominations in which the bonds may
be issued;

how, when, and where the principal of the bonds must be paid within the limits
in this Section;

how any or all of the bonds may be called for redemption before their stated
maturity dates; or

any other provision not inconsistent with law that is necessary or desirable to
finance an infrastructure improvement.

The special fund and any sinking fund or reserve fund established by the County to
provide for the payment of the principal of or interest on any bonds issued by the County
undér this Chapter must be invested by the County fiscal officer having custody of the
fund in the manner prescribed by Article 31, Sections 6 and 7 of the Maryland Code.
Any fiscal officer having custody of the proceeds of the sale of any such bonds may
invest the proceeds, pending their expenditure, as prescribed under Article 95, Section 22

of the Maryland Code.
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{d) To the extent provided in State law, the principal amount of the bonds, the interest
payable on the bonds, their transfer, and any income derived from the transfer, including
any profit made in the sale or ransfer of the bonds, must be exempt from County

taxation of any kind. (1994 LM.C., ch. 12, § 1.)

Sec. 14-14. Form, terms and condifions of bonds.

(a) Any bond may be in bearer form or in coupon form or may be registrable as to principal
alone or as to both principal and interest. Each bond is a security as defined in Section
8-102 of the Commercial Law Article of the Maryland Code, whether or not it is either
one of a'class or series or by its terms is divisible into a class or series of instruments.

() Each bond must be signed manually or in facsimile by the County Executive, and the
seal of the County must be affixed to the bonds and attested by the Clerk of the Couneil.
If any officer whose signature or countersignature appears on the coupons ceases to hold
that office before the bonds are delivered, the officer's signature or countersignature is
nevertheless valid and sufficient for all purposes as if the officer had remained in office

until delivery.
(c) Each bond must mature not later than 30 years after issuance.
(d) Alt bonds must be sold in the maﬂncr,l either at public or private sale, and upon the terms

as the County Executive directs, Any contract to acquire property may provide that
payment must be made in bonds. Any bond issued under this Chapter is not subject to
Article 31, Sections 10 and 11 of the Maryland Code. (1994 L.M.C,, ch. 12, § 1; 2006

LM.C., ch 33,§1)

See. 14-15. Credit of County not Pledged.

(a) Any bond issued under this Chapter is not an indebtedness of the County within the
meaning of Section 312 of the Charter.

(b) Any bond issued under this Chapter must not pledge the full faith and credit of the
County and must state that the full faith and credit of the County is not pledged to pay its
principal, interest, or premium, if any. (1994 L.M.C,ch. 12, § 1.)

ARTICLE V. MISCELLANEOUS PROVISIONS.

Sec. 14-16. Administratien of district; Terminafion.

(a) The Executive must administer each district, prepare bond issues, collect taxes and
revenues, and oversee construction of infrastructure improvernents.
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(b) Construction of each infrastructure improvement listed in the resolution creating a
district must begin promptly when bond proceeds or other funds are available. Unless
otherwise authorized by law, bidding and construction of infrastructure improvements
must follow the County's usual process for constructing capital improvements.

(c) The County may contract with another public agency or (subject to competitive
procurement laws) a private party, including the Revenue Authority or owners of
property in a development district, to construct any infrastructure improvement when

' significant cost or time savings are likely to result.

If the County has not issued any bonds for a district created under this Chapter, or if all
bonds issued to finance a district hiave been repaid, the Council may teriinate the district
by resolution approved by the Executive. [fthe Executive disapproves a resolution
within 10 days after it is adopted and the Council readopts it by a vote of six
Councilmembers, or if the Executive does not act within 10 days afier the Council adopts

it, the resolution takes effect. (1994 LM.C., ch. 12, § 1.)

(d)

" Sec. 14-17. Disclosure to Buyers.

(a) A contract to sell real property must disclose to the initial buyer, and any later buyer
during the life of any special assessment, special tax, fee, or charge authorized under this
Chapter, the amount of any special asséssment, special tax, fee, or charge which the
buyer must pay. Any contract which does nof disclose all items required by this Section
is voidable at the option of the buyer before the date of settlement.

A nofice in a contract of sale which substantially conforms to the following text complies

(b)
with this Section:
Each year the buyer of this property must pay a special
assessment or special tax imposed under Chaptes 14 of
the Montgomery County Code. As of (date of this
contract of sale), the special assessment or special tax on
this property amounts to (dollar amount in arabic
numbers) cach year. As of (date of cach scheduled
increase), the assessment or tax, is scheduled to increase
to (amount of each scheduled increase). For further
information on this assessment or tax, the buyer can
. contact the County Department of Finance at (current

telephone number),

If an increase in any special assessment, special tax, fee, or charge is likely to occur in
the forseeable future but the timing or amount of the increase is not certain when the
contract is signed, the notice must also expressly disclose that fact.
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Before any bonds are issued under this Chapter, the Director of Finance must record
among the land records of the County at the cost of the development district a
declaration encumbering all real property located in the district and designating that
property as subject to a development district. The declaration must terminate when the
Direclor records a release stating that all bonds are fully repaid.

The Director of Finance must indicate on the real estate tax bili for each property in a
development district the amount of any special assessment or special tax imposed on the

property. (1994 LM.C., ch.12,8 1)

Sec. 14-18. Construction of Chapfer.

(2)

b

November 1997

This Chapter is necessary for the welfare of the County and its residents and must be
liberalty construed to achieve the purposes stated in Section 14-2.

The powers granted under this Chapter supplement any power conferred by any other
law and do not restrict any other power of County government. (1994 L.M.C., ch. 12, §

1)
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t 2 Resolution No. 13-636
AttaChmen Introduced Jumé_
Adopted July 306, 1996
!
A : CCOUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: County Council

Subject:  Germantown West Development District
Background

Chapter 14 of the County Code, which is the development district law the County Council
enacted in 1994, establishes a procedure by which the Council by resolution may create a

development district. -

Under §14-6 a petition to create & development district must be signed by at least 80% of the

2,
property owners in thé proposed district and the owners of 80% of the property in the proposed
district by value.

3 On June 21, 1996, a group of property owners in Germantown West filed with the Council a
petition to establish a development district in that area as provided in County Code §14-6. This
is the first petition filed under the law.,

% ' 4, As required by §14-6(a), the Council held a public hearing on this petition, after due notice, an

July 23, 1996.
Action
The County Council for Montgomery County, Maryland, approves the followiﬁg resolution:
As authorized by Cou.nl)' Code §14-6(b), the County Council intends to create a
development district in the area of Germantown West specified in the petition filed with
the Council on June 21, 1996, Intensive development of and public investment in that
area during the term of the district will benefit the public interest because certain public
facilities and development will be provided in & more timely and coordinated fashion
within the district. As authorized by County Code § 14-7 through 14-9, the Council -

intends that a significant evaluation of the proposed district be initiated culminating in a
second resolution that will determine how or whether the district will be created.

This 1{s a correck copy of Council action.

sy 2 oty

Har% Edgar, @AC
Secretary of the Council
. APPROVED:

Douglds M. Duncan
County Executive




Attachment 3

Resolution No.:  13-FL35

Introduced:  ° October 21, 1997
Adopted: January (3, 1998
COUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

By: County Council

Subject: West Germantown Development District

Backeround

Chapter 14 of the Montgomery County Code, which is the development district law the
County Council enacted in 1994 (the “Act”), establishes a procedure by which the

Council by resolution may create a development district.

Under §14-6 of the Act, a petition to create a development district must be signed by at
{east 80% of the property owners in the proposed district and the owners of 80% of the

property in the proposed district by value.

I

.On June 21, 1996, a group of property owners in West Germantown filed with the Coun-
cil a petition containing sufficient signatures to establish a development district in that
area as provided in § 14-6 of the Act. The petition was amended on July 30, 1997,

L)

As required by §14-6(a) of the Act, the Council held a public hearing on this petition,
after due notice, on July 23, 1996. On July 30, 1996, as required by §14-6(b) of the Act,
the Council adopted Resolution No. 13-636 stating its intent to create a development
district in the West Germantown area, finding that intensive development of and public
investment in that area during the term of the proposed district will benefit the public

interest. This-resolution was approved by the County Executive.

As required by §14-7 of the Act, on October 25, 1996, as amended on July 31, 1997, the
Montgomery County Planning Board reviewed and approved the application filed by the
Petitioners for the West Germantown Development District, finding that the proposed
development district complies with all applicable zoning and subdivision requirements
under Section 50-35(k) and that the proposed district satisfies the Adequate Public
Facilities requirements of the Annual Growth Policy for a development district, subject to

certain conditions.

Exhibit B-1
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As required by §14-8 of the Act, on September 29, 1997, the County Executive issued a

fiscal report evaluating the proposed West Germantown Development District, in which-

the County Executive estimated the cost of each infrastructure improvement listed by the
Plarning Board under § 14-7(c) of the Act, and the amount of revenue needed to cover the
District’s share of all infrastructure tmprovements and the estimated tax rate for each
form of taxation available to the District that would produce the necessary revenue. The
Executive's fiscal report recommended the creation of a development district, with
certain modifications to the proposed infrastructure items to those which had originally
been submitted in the petition filed by the property owners, and certain funding and

revenue-raising measures to fund those improvements.

As required by §14-9 of the Act, the Council held a public hearing on the final resolution

to create a development district, after {due] public notice, on November 6, 1997. After

further notice to the public and the petitioners, as required by §14-2 of the Act, the

Council held a second public hearing on January 13, 1998,

After the November 6 public hearing, Petitioner GFS Realty, Inc.. indicated its intention
development district for its property and the properties of
Clopper Realty Joint Venhire and John N. & Mary S. Deoudes, other Petitioners for
which it acts as development agent, which properties had been proposed to be included in
the Development District. Accordingly, the Development Distrct created by this
resolution will include only those properties owned by Arcola Investment Associates,
Artery Hoyles Mill, L.L.C. and Mr. and Mrs. Robert Sisson (the owners of the property

formerly owned by Petitioner Adrienne Wear).

to delay the creation of the

Action

The County Council for Montgomery County, Maryland, approves the following

resolution;

A. The West Germantown Development District (the “District”) is hereby
created in an unincorporated area of Montgomery County, encompassing
approximately [699] 670.7 acres more specifically described in attached
Exhibit “A”™. [The District consists of two improvement areas, designated
as West Germantown Development District Improvement Area [ and West
Germantown Development District Improvement Area IL Exhibit “A"
also describes each of these Improvement Areas. In order to create West
Germantown Development District Improvement Area 1I, portions of
property owned by petitioners John N. & Mary S. Deoudes, Clopper
Realty Joint Venture, and GFS Realty, Inc. (as fee owner for one parcel
and beneficiary under a recorded Deed of Trust for a second parcel), must
be exchanged with portions of property owned by Montgomery County
and the Maryland National Park and Planning Commission, with the final




(D.

Resolution No.:13-1135

ndicated on Exhibit “"B". After these land

exchanges, the properties owned by Montgomery County and the
Maryland National Park and Planning Commission are not included in the
District. [f these land exchanges do not occur, West Germantown

Development District Improvement Area Il is not included in the District,

and the District boundaries must be adjusted accordingly.| The

description of each property included in the District is attached at Exhibit

“B" A list of the current tax account number of each property [(including
Montgomery County and the Maryland
ich will be} located in the

ownership of the properties as i

the properties now owned by
National Park and Planning Commission) wh
District is enclosed on attached Exhibit “C".

The specific infrastructure improvements that will be financed by the
(West Germantown Development| District [Improvement Area I are listed
in attached Exhibit "D -1" and the specific infrastructure improvements
that will be financed by the West Germantown Development District
| are listed in attached Exhibit “D [-2]”, (in each
case| including the estimated cost related to each improvement, the
estimated completion date of each improvement, and the share of that cost
which will be financed through the District. Al of these improvements
are either located in the District, or are outside the geographic boundaries
of the District but are reasonably related to the development or use of land
in the District. To the extent that any cost savings are realized in the
construction of any infrastructure improvement listed on Exhibit “D [-1}",
those cost savings may be applied to the construction of additional
infrastructure improvements listed on Exhibit “E”, [as determined by the
owners of the properties located in West Germantown Development
District Improvement Area I in their discretion] in the order listed on
Exhibit “E”. Each additional infrastructure improvement [poténtially to be

ted on Exhibit “E” is either located in the

financed by the District] lis
District or is outside of the geographic boundaries of the District but is

reasonably related to the development or use of land in the District. [To
the extent that any cost savings are realized in the construction of any
infrastructure improvement listed on Exhibit “D - 2", those cost savings
must be applied to reduce the special benefit assessments on the properties
located in West Germantown Development District Improvement Area [1]

Improvement Area II

The estimated cost of the infrastructure to be financed by the Distrct
includes a contingency for unexpected cost overruns, which amounts to

10% of the estimated aggregate cost of the infrastructure.

The construction of the improvements Lo the local parks in West

Germantown indicated on Exhibit “D - 17 by the District is conditioned on

the receipt by the County and remission to the District, or receipt by

property owners in the District, of contributions to the Route A-297
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resolution of the \

Resolutibn No.:[3-1135

(Richter Farm Road) improvements by a developer, Pleasants Investments
Limited Partnership, the owner of the Kingsview Village subdivision
adjoining West Germantown Development District Improvement Area [,
as evidenced by a Site Plan Enforcement Agreement entered into by
Pleasants [nvestments Limited Partnership with the Montgomery County

Planning Board as of July 17, 1993.]

Under §14-11 of the Act, a special fund is hereby created for the District
and designated the “West Germantown Development District Special
Fund.” Any special assessments, special taxes, fees, or charges levied
under §14-10 of the Act for properties located in the District are pledged
to the West Germantown Development District Special Fund, and the
proceeds from any such special tax, special assessment, . fee, or charge
must be paid into the West Germantown Development District Special
Fund. Any bonds which the County Council authorizes to be issued by or
for the District must be repaid {through the proceeds of] from funds in the
West Germantown Development District Special Fund, together with any
other assets or revenues of the District pledged to secure their repayment,
and those funds and other assets or revenues {may] must also be used to
replenish any debt service reserve fund established for those bonds.
(When sufficient funds are avaifeble in the West Germantown
Development District Special Fund to repay. the amount of any bonds
issued by or for the District, when due or payable, either at matunty, or at
some earlier date set by resolution of the County Council, the funds in the
West Germantown Development District Special Fund must be applied to
pay off the outstanding principal and interest owing on the bonds, and any
balance remaining may be used as a credit against any future County tax

obligations of any owner of any property located in the District.]

The County Council may by resolution impose on all properties located in
[each of the Improvement Areas in] the District the following special
assessments and taxes sufficient to pay the principal of, interest on, and

any redemption p on the 15 0 Dg
Council, and to replenish the debt service reserve fund for

the bonds:
l. a benefit assessment on undeveloped property, in {an] a rate ot

amount set by the Council[, sufficient to satisfy an appropriate
portion of the debt service requirements for the bonds to be issued
under separate resolution of the Council]; and

an [increased] ad valorem tax on all real property located in the
District {at a tax rate not to exceed 82 cents per $100 of assessed
value of property located in West Germantown Development

District Improvement Area I and __ cents per $100 of assessed
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. or amount of any assessment must i
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West Germantown Development
with the specific tate [to be] set by
the Council [after it adopts a resolution authorizing the issuance of

bonds to finance the District improvements| annually, which will

be in addition to [the normal] existing County ad valorem
focated in the West

[property tax for] taxes on properties
Germantown area[; and].

value of property located in
District [mprovement Area 1T},

(3. a benefit assessment on commercial property, whether developed
or undeveloped, in an amount set by the Council in the resolution
authorizing the issuance of bonds for the District.]

The County Council may increase the rate of any tax o¢ rate or amount of

any assessment imposed in this resolution to the extent an increase is
needed to [satisfy the annual debt service requirementsi pay the principal

of, interest on, and any redemption premium on the bonds to be issued [by
or| for the District and to replenish the debt service reserve fund for the
bonds. The original and any later resolution setting the rate of a tax or rate
mit the maximum special tax or .
assessment applicable to each individual property in the District and must
prohibit any increase in or extension of the term of the maximum special
tax or assessment applicable to any individual property because of

delinquency or default by any other taxpayer. The Council may also

decrease the rate of any such tax or rate or amount of any assessment (o
for the bonds are reduced in later

the extent that debt service requirernents
m tax rates set by the Council must be listed in

years. The [exact] maximu

a declaration filed in the Land Records of Montgomery County, which
declaration must encumber all real property located in the District and
designate that this property is subject to a development district. This
declaration and the obligation of the property OWReIs fin each
Improvement Area] in the District to pay all benefit assessments, special
taxes, and [increased] ad valorem faxes takes effect when the County
icsues the bonds with respect to the improvements located in [each
respective Improvement Area] the District as authorized by §14-12 of the
Act, and terminates when the Director of Finance records a release stating

that all such bonds have been fully repaid.

The total amount of the development district special taxes and assessments
located in the District must be

paid by the owmers of the properties in the
credited against any Development Approval Payment charges assessed

against the property owners.

ich is fully developed before the District is created is

Any property wh
exempt from any special assessment, special tax, fee or charge imposed by

this and any later resolution, and the owner of any property exempt from




Resolution No.:13-1135

payment under this paragraph which is later developed more intensively
and benefits fram any development capacity attributable to infrastructure
improvements financed by the District must pay any special assessment,
tax. fee or charge that it would otherwise have paid [hereunder].

The County may enter into an Implementation Agreement with the owner
or developer of any property located in the District to address the
[withdrawal] disbursement of funds from the West Germantown
Development District Special Fund, the mechanics for reimbursements
from other sources for infrastructure costs, the handling of System
Development Charge (SDC) credits accruing to properties located in the
District, and other matters as each owner or developer and the County may

agree,

Before any bonds are issued to finance infrastructure improvement related
to the District, the County Council must adopt one or more bond

resolutions as provided in §14-13 of the Act.

This is a correct copy of Council action.

M . Edgar, (Clﬁ
Seckétary of the Council
APPROVED:

Douglas M° Duncan
County Executive
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attachment to Pesolution Ng. 1J-1135

EXHIR IT nBH

LEGAL DESCRIPTION OF THE LANDE COMPRISBING THF
REST GERMANTOWN DEYELOPMENT DISBTRICT

BITUATED ON HOYLES MILL ROAD AND BCHAEFFER ROAD
DARNEBTOYN (6TH) ELECTIOH DISTRICT
HONTGOXERY COUNTY, HARYLAND

BEING all those lands conveyed by the
instruments recorded among the Land Records of Montgomery County,

Maryland:

1) by deed to Arcola Investment Associates dated April 15,
1996, recorded inm Liber 14054 at Folio 293;

2) by deed to John E. Threlfall dated October 24, 1985,
recorded in Liber 6960 at Tollo 406:

3) by deed to Greenberg Germantown Limited Partnership dated
January 18, 1990, recorded in Liber 9169 at Folio 500:

4) by deed to Greenberg Germantown Limited Partnership dated

. January 17, 1990, recorded in Liber 916% at Felio 505;

and

5) by dead to Greenberg Germantown Limited Partnership dated

January 18, 1990, iecorded in Liber 9169 at Folio 512,

more particularly described by the following mathematical

compilation of individual surveys provided by Dewberry & Davis and

Greenhorne and O’Mara using bearings and distances reconciled to

the meridian of Washington Suburban Sanitary Commisgsion:
iran pipe found at the beginning of the

BEGINNING at an
28’ 07" East, 166.18 feet deed line of

twenty-seventh or South 49°
lands described in said Liber 14054 at Folio 293 said pilpe also

lying at the southwesterly corner of Parcel C of a subdivision of

land known as Senaca View Estates, a plat of which Is recorded

among the aforesaid land records in Plat Book 174 at Plat 19527:
thance running with said deed line and the southerly line of sald

plat

1) South 49° 28’ 07" East, 366.18 feet to an lron pipe found

set in the ground on the outline of the land described in

sald Liber 9169 at Folio 512: thence running with the

following five (5)°




3

4)
3)

Attachment to Resolution to. 13-1135

Lines of said deed and in accordance with a survey made

by Greenhorne & O’Mara, Inc. )
South 49° 297 12" East, 308.20 feet to a found iron bar:

thence.-

North 35*' 25¢ 39" East, 426.97 feet to a found stone;

thance
Seuth 55° 31Y 53"
Saouth 26° 047 52" East,

East, 1,402.68 feet; thence
165.42 feet to a found pipe;

thence
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6)

7)
8)
9)

10}
11)

12)

13}
14)

15)
16)

17)
18}

19)

South 26" 01’ 57" West, 656.71 feec to ap iron pipe found
near the northerly side of Hoyles Mill Road; thence aleng
said Hoyles Mill Road

South 83 04’ 22" East, 363.00 feet; thence

South 43° 577 11°¢
South 40" 04’ 33" West, 6.58 feet to the centerling of

East, 194.24 feet; thence

HoyleslHill Road; thence with 'said centerline by the
following three.(3) lines

South 41° 487 24" East, 402.99 Ffeet; thence

130.60 feet along the arc of a curve deflecting to the

left having a radius of 500.00 feet and a chord bearing

and distance of South 51° 19 15" FEast, 130.23 faet:

thence
South 58" 487 14"

intersection between
Schaeffer Road and Hoyles Hill Road; thence running with

the centerline of Schaeffer Road by the following three

East, 91%.84 [feet to a point of
the centerline of pavement for

(3) lines

South 59" 58‘ 07"
546.84 feet along the arc of a curve deflecting ta the

left having a radius of 1100.77 feet and a chord bearing
447 13" Hest, 541.23 feet;

West, 23.20 feet; thence

and distance of South 45°

thence )
South 31" 30’ 19" West, 572.00 feet; thence leaving

Schagffer Road
Horth 58" 29’ 41" West, 691.48 feet to a found iLron bar:

thence
South 31" 30’ 19" West, 377.50 feet; thence

South 58" 29’ 41" East, 691.48 feet to a peoint in
Schaeffer Road; thence with said road .

South 31° 30’ 19" West, 1,385.12 feet to a point in or
near the centerline of said road, said point lying on the
outline of the land described in said Liber 9169 at Folio
500; thence running with the remaining road frontage of

said deed and also with a portion of the frontage of said

Liber 9169 at Folio 505, by a sinale course




20)

21)

22)
23)

Attachment tO Resolution WNo. 13-1135

South 31° 057 44" West, 954.62 feet; thence continuing

with the outline of said Liber -9169 at Folio 505 and
still with Schaeffer Road
267.01 feet along the arc of a curve deflecting the right

599.97 feet and a chord bearing and

having a radius of
45" West, 264.83 feet; thence

distance of South 43° 507

South 56° 3157 46" West, 431.61 feet; thence

212.58 feet along the arc of a curve deflecting to the

right having a radius of 1,074.95 feet and a chord



LEGAL DESCRIPTION
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PAGE 3

24)
25)
26)
27)
28)

29)

30)

31}

32)

" of the land described in said Liber

.accordance

Attachment to Resolution No. 13-1135

DEVELOPHENT DISTRICT

gearinq and distance.of South 62° 157 41" West, 212.21

feet; thence
South 67" 557
Schieffer Road

Narth 37 447 039"
vith cap marked "KCI': thence

16" West, 331.46 feet; thence leaving

West, 1,260.90 feet to found iron bar

South 49° 157 18" Hest,

monument; thence

North 52° 14/ 19" West, 218.15 feet to a found concrete

monument; thence
South 64° 487 15" West,
monument; thence

NHorth 37° 44+ 33"
third or South 65° 03' 42" West,

85.91 feet to a found concrete

607.11 feet to intersect the
2,733.73 feet deed line

Hest,

14054 at Folio 293:

thence running with a portion of said deed line and in

with a survey by Dewberry & Davis, the

following twenty-seven lines

05¢ 41" West, 3.13 feet to a planted stone

South 65°
found near a corner post in the

stone also standing at or near the St
feet desd line of the
nd'.Planning Commission

esald land records

existing fence line, said
h or North 37° 43/

gg" West, 1839.99 lands of

Maryland-National caplital Park a

(M—-NCP&PC) as recorded among the afor
e with the line between

{n Liber 1585 at Folio 228; thenc
3 of M-NCP&PC

gaid Liber 14054 Folio 233 and said land
44" West, 1,029.37 feet Lo a 1y-inch iron
d of the last

Folio 228;

Morth 37° 347
post (4 feet tall) found standing at the en

mentioned Sth deed line of Liber 3585 at

thence still vith sald lands of HM-NCP&PC
50 32" West, 1,049.48 feet to 2 point, said

South 89°
point also lying at the end of a line drawn North 89° 5@’
12" Fast, 1,342.98 feet from a concrete monument found at

the end of the 6th or South 89 487 50" West, 2,393.4¢6

feat deed line of previously mentioned Liber 3585 at

Folio 228 (Part One); thence

216.89 feat to a found concrate




33)
34)

Accachment to Resolution No. 13-1135

45’ 03" West, 1,615,35 feet; thence
47' 06" Hest, 1,847.30. feet to an iren pipe
nd on the southeast side of a small

North 00°
North 817
found set in the grou

stream, said pipe also lying at the end of the South 79°

sg2.29 feet line of a conveyance to

247 17" East,
Maryland from Clifford C. Fink

Hontgomery County,
recorded among the aforesaid la
thence running with the South 26° 507 44“

reversed

nd recards in Liber 3957

at Folio 290;
West, 80.38 feet line of said deed,
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i5)

36)
37)

38)
39)

40)

41)

42)
43)

44)
45)

46)

North 24° 31’ 06" East, 89.15 feet to a point lying 15
feet south of the existing centerline of pavement of
Hoyles Mill Road; thence running parallel, concentric and

15 feet southerly of said centerline by the following

four (4) lines

North 55° ¢4’
150.03 feet along the arc of a curve deflecting to the

12" West, 208.73 feeb: thence

left having a radius of 970.00 feet and a chord bearing

and distance of North 60°' 10/ 03" West, 149.88 feet,

thence

North 64° 357 54"
feet along the arc of a curve deflecting to the

West, 364.64 feet; Chence

95.74
right having a radius of 610.00 feet and a chord bearing

and distance of North 60° g6’ 07" West, 95.65 feet;

thence departing Hoyles Mill Road and running across said

road to a point lying 15 feet northerly of the centerline

of pavement thereof
Nortn 34° 237 40" East, 30.00 faet; thence running

parallel, concentric and 15 feet northerly of the said

centerline by the following five (5) lines
272.88 feet along the arc of a curve deflecting to the

right haVan a radius of 580. 00 feet and a chord bearing

and distance of North 42° 07¢ 318" West, 270.37 feet:

thence
North 28°' 387 58" West, 78.58 feet: thence

168 .53 feet along the arc of a curve deflecting to the
right having radius of 170.42 feet and a chord bearing

and distance of North 00 18’ 38" West, 161.79 feet;

thence

North 28°
113.14 feet along the arc of a curve deflecting to the

left having a radius of 233.87 feet and a chord bearing
East, 112.04 feet to a

01’ 40" East, 56.54 feet; thence

and distance of North 14°' 107 06"

point; thence leaving Hoyles Mill Road

North 77' 45’ 44/ East, 232.14 feet to a point at the end

of the 18th or S 50° E, 717.75 feet deed iine of Parcel




47)
48)

49)

Actachment to Resolution No. 13-1135

one of a conveyance of land to Rockville Crushed stone

from James Boyd -Maughlin,
aforesald land records in Liber 3209 at Folio 432; thence

Jr. recorded among the

running with the 19th through 22nd line of said deed by

the following four (4) bearings and distances

South 73° 277 59" East, 1,870.22 feet:; thence

North 34° 01’ 25" East, 805.75 feet to a planted stone

found; thence

North 57° 497 23" East, 783.62 feet; thence
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35" East, 1,156.80 feat; thence with a

LEGAL DESCRIPTION
WEST GERMANTOWN DEVELOPMENT DISTRICT

PAGE 5

50) North 40" 03’
portion of the southerly line of the lands of Montgomery
Ccounty, Maryland as recorded among the aforesaid land

records in Liber 4783 at Folio 622, and also running with

the followving three (3) lines of the. lands now or

formerly belonging. to Albert Brodsky et al per deed
recorded among the aforesald land records in Liber 213609

at Folio 639

51) South 70° 12’ 04" Easast, 1,0%0.86 feet to a planted stone:

thence
52) South 69 S1’ 32" East, 726.52 feet to a planted stone:
thence
North 17° 59’ 23" East, 461.92 feet to the point of

beqihning, containing 29,218,660 sguare feet or 670.768
acres of land. 0

NOTE: THIS MATHEMATICAL COMPILATION IS NOT INTENDED TO
SUPERSEDE AN ACTUAL SURVEY DEVISED FOR THE PYRPOSE OF

CONSOLIDATING THE FIVE (S5) MEMBER PARCELS. THIS
. DESCRIPTION DOES NOT SUPERSEDE THE INDIVIDUAL CERTIFIED
SURVEYS USED, NOR DOES THIS OOCUMENT PURPORT TOQ MEET
STATE REQUIREMENTS WHICH REGULATE LAND SURVEYORS IN THE
PFRFORMANCE OF BOUNDARY SURVEYS AND THE PREPARATION OF

ASSOCIATED LEGAL DESCRIPTIONS.

53)




Arrachment to Resolution Mo,

13-1135

.. A
Titte: West Germantown Development District

Date: 12/11/97

Tract 1:
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Attachment to Pesolution No. 13-1135

Exhibit “C” ' ’

| OWNERS OF PROPERTIES IN PROPOSED
WEST GERMANTOWN DEVELOPMENT DISTRICT

TAX PARCEL '
NUNBERI(S OWNER NAME OWNER ADDRESS
6525 Belcrest Road, Suite 300

06-03141130 Arcola Investment Associates
: Hyartsville, MD 20782

Arn.: Sami Totah

8720 Georgia Avenue, Suite 100

06-02865497 3184708 Greenberg-Germantown
06-00396204 3184710 [imited Partnership Silver Spring, MD 20910
06-02019083 3184721 Attn.: Paul Greenberg
1946204 3184732 . : - 2
2019088 3134743  Withacopy to:
3183896 1184754 E
3183908 31184798 . Artery Properties, Inc. 4733 Bethesda Avenue, Suite 400
; ig;gjl? i::g:?; Bethesda, MD 20814-5228
1183932 3184823 Attn.: Richard M. Aronoff
3183943 3184834
@_ 3184311 3184845
3184322 3184856 .
3184333 3184867
3184344 3184878
3184335 3184880
3184366 31843891
3184388 3184903
3184390 S 3134914
31134402 3184925
3184413 3184936
3184424 3184947
3184433 3185372
3184446 3185383
31844357 1185394
1184468 3185406
3184470 3185417
3183954 3135428
3181965 3185430
3183976 JIsHL
3183987 3185211
3183998 3185224
3134003 3185235
3184014 3185245
3184060 3185257
3184071 1185268

3184025 3185270
1184036 3185281 o




3184047
3184058
1184162
1184173
3184134
3184195
3184207
3184218
3184220
3184231
3134242
3184253
3134264
3184275
3184236
3184297
3184481
1134492
3184504
3184515
3134526
3184537
3184348
3184550
3184561
3184572
3184583
31845594
3184606
3184617
3184628
3134630
3184641
1184652
1184663
3184674
3184685
3184696
3184082
3184093
3184105
J184L16
3184127
3184138
3184140

06-01923815

3185292
3185304
J1853143
3185326

" 3t85337

3185348
3185042
3185053
3185064
3185075
3185086
3183097
3185100
3185111
1184958
3134960
3184971
3184982
3184993
3185007
3185018
3185463
3185474
3185485
3185496
3185508
3185510
3185521
3185532
3185543
3185554
3182265
3185575
31855387
3185598
3185601
3185612
3185122
3185133
3185144
3185153
3185166
1185177
3185188
28635497
2841606

Mr. and ivirs. Robert Sisson

Attachment to Resolution No. (3-1135

14415 Hoyles Mill Road
Boyds, MD 20841




Atcachment to Resoclution Np. 13-1135

EXHIBIT “D” ' .

WEST GERNMANTOWN DEVELOPNMENT DISTRICT
DISTRICT FUNDED IMPROVEMENTS

(Numbers Refer to [tem Numbers Estimated Estimated 7 Funded by
in Petition) Cost Completion District
Date
TRANSPORTATION [MPROVEMENTS
l Richier Farm Rd. A-297 MD 117 to Schaeffer S4,124,866 12/99 100%
(2 lanes}
Additional 2 lanes MD1 17 to Schaeffer 1,100,000 12/99 100%
Richier Farm Rd A-297 Schaeffer o MD118 1,791,098 12/01 100%
(2 lanes)
Additional 2 lanes Schaeffer to MD 113 364,949 12/01 100%
4 Schaeffer Road 992,244 L1/98 100%
Subiotal Transportation Improvements 58,373,157
OTHER IMPROVEMENTS AND COSTS .
(3 Local Parks $620,000 12/03 100%
WATER AND SEWER
3 Hoyles Mill Wastewater Pumping Station/ 53,938,020 12/98 100%
Force Main .
TOTAL CONSTRUCTION
FUNDS REQUIRED S12,831,177
|

SS_CURRENT: 52146 v.02 01873.0091 Jro
Ed. 12297
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Joseph P. McNerney
Director December 14, 1994
A Customer Affairs Bureau

SUBJECT
SDC DEVELOPER CREDITS AND REIHBURSEMENTS

l PURPOSE'
1.0 Define procedures for the issuance of a System Development Charge (SDC) Credit
‘ earned either through private design and construction of an approved Capital
Improvement Program (CIP) Project or through eligible private funding of WSSC's

costs to design and constriuct a CIP Project.

1.1 Describe how the SDC Credit due a Developer will be determined.

1.2 Describe when SDC credit and reéimbursement will occur.

DEFINITIONS

2.0 Svstems Development Charge (SDC) - A fee paid to the WSSC at the time of
application for a plumbing permit intended to cover the cost of bulldlng CIP

Projects needed to accommodate growth.

2.1 Developer - Any firm, corporatiom, partnership, joint venture, municipality,’
agency, person or persons whom WSSC has authorized to design and construct a
Project eligible for SDC credit or whom WSSC has required to provide eligible
private funding ‘of the Commission’s costs to design and construct such a

Project.

2.2 Memorandum of Understanding (MOU) - An agreement made pursuant to provisions
of Standard Procedure # PD-93-06 entitled "Procedure for Developing a
Memorandum of Understanding for the Counstruction of WSSC Systems by Others”
between the WSSC and a Developer which covers the Developer’s design and
construction of a CIP Project and which identifies the estimated total
Developer costs eligible: for SDC credit and/or reimbursement.

2.3 Qualified Project - Any GCIP facility, or CIP line necessary to serve the
Developer’s property, which is designed and constructed by and at the sole
expense of a Developer pursuant to an MOU or other agreement, or which iIs
constructed by WSSC, but the Developer is required to provlde eligible private

fundlng of WSSC deslgn and construction costs.
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Qualified Proverties - The specific properties which WSSC identifies as served

by a Quélified Project, as defined in Section 3.1.

Eligible Private Funding - Payment required by and made to W3SC by a Develbper
r certain WSSC costs to design and construct a CIP Project needed to

To cove
accommodate growth.

SDC_Credit - A dollar value which is credited to a Developer against SDC
with Qualified Properties and . which equals either the

s defined in Section 3.5 incurred by the Developer in the
amount of

payable in connection

total eligible costs a
Developer’'s design and construction of a Qualified Project or the

eligible private funding made by che Developer to cover WSSC costs to design
and construct a Qualified Project.

- The record of SDC credit authorized for a Developer and the

SDC ledger _
amount(s) of SDC credit issued or reimbursed to the Developer for fixtures

covered by plumbing permits obtained in the course of developing Qualified
Properties associated with a Qualified Project. :

Credit Voucher - The document (Attachment "A"), executed by the Developer,
which serves as the instrument to obtain SDC credit associated with an
application for permit to install plumbing fixtures. Each Credit Voucher may
apply only to a single application for plumbing permit and shall .
identify the Qualified Project from which credit is derived; and

specify the Qualified Property for which the credit is requested; and
be signed by the Developer or its authorized agent, be duly notarized; and
show the amount to be credited in lieu of SDC payment

PROCEDURES

3.

3.

3

0

.2

_the

A Developer shall declare a desire to design and construct a CIP Froject
eligible for SDC credit as an element of its written application for WSSC

service filed wirh the Water and Sewer Reports Section. For projects that are
already authorized, the Developer may request an authorization amendment to
allow the Developer to design and comstruct a CIP Project eligible for SDC

credit.

When a Developer has requested that it be permitted to design and construct a
CIP Project, the Water & Sewer Reports Sectiom shall prepare a map as part of
its engineering report or its authorizarion amendment. The map will identify
the Qualified Properties to be served by the CIP Project which the Developer
has requested to design and construct. A similar map will be ‘prepared when
service requested will require the construction of a CIP Project by WSSC.

If WSSC authorizes the Developer to design and construct a Qualified Projecrt,
or requires eligible private funding from the Developer of WSSC's design and
construction costs, the properties identified as served by the Project will
receive credit and/or be subject te SDC Payments which may be reimbursed to the
Developer up to the total eligible amount. The Service Applications & Records
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3.

Section will also establish-a Developer’s SDC Ledger following execution of a
MOU covering Developer design and construction of the Qualified Project or WSSC
receipt of eligible privare funding of the Qualified Project from Cthe

Developer.

The SDC Ledger will reflect the total amount of eligible private funding
received from the Developer. If the Developer is designing and constructing
the Qualified Project, Che Ledger will initially reflect the Developer’s SDC
credit based upon the estimated total eligible costs agreed upon in the MOU.
The Developer’s inictial Ledger credit amount will be adjusted to reflect the
actual total eligible costs for the Qualified Project, as determined by the
WSSC's Intermal Audit Manager (as discussed in Sections 3.5, 3.6 and 3.7),
after the Qualified Project has been accepted and placed in service by'WSSG.

SDC credits against the ledger amount may be granted following WSSC receipt of
eligible private funding or after construction of the Qualified Project by the
Developer has commenced. However, in the latter case until such time as the
actual tatal eligible amount is determined, SDC credits against the ledger
amount shall not exceed 50% of the estimated tocral eligible costs, as cited in

the MOU.

When a Developer is designing and constructing a Qualified Project, SDC Credit
is the total eligible Project cost incurred and paid by the Developer, subject

to the general guidelines that (1) eligible costs will be the types of costs

that WSSC would have incurred had WSSC designed and constructed the Qualified
and (2) the SDC Credit will not exceed the maximum amount mutually

Project,
Eligible costs must be allocable

agreed upon in the original or amended MOU.
to the Qualified Project. Examples include, but are not limited to
Direct labor and indirect costs; ’ '
« Professional and consultant services;

« Construction costs; and, .
« Interest costs for funds used during design and construction, at an

average interest rate not to exceed the rate paid by WSSC on short-term
construction (currently ALEX) notes outstanding during the period
beginning with the start of design and ending when the Qualified Project

is placed in service.

Examples of costs that are not eligible costs unless mutually agreed upon in
the original or amended MOU include, but are not limited to

Area wide planning not directly related to the Qualified Project;

Bonus payments for completion of construction;

Costs outside the scope of the Qualified Project;
Site acguisition costs (WSSC will acgquire any needed off-site rights-of-

way) ; |
« Facilities capital cost of money;

+ Fines and penalties; :
« Federal and state income taxes; and
Personal injury compensation or damages.
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3.

3.

.8

.8

.9

10

The Developer

. built by the Developer,

will submit a written request for audit to WSSC's Internal Audizc
Manager, aftar the Qualified Project built by the Developer has been placed in
service. Along witch che request, the Developer must submit an itemized listing
of eligible Qualified Project costs, incurred and paid, supporting the total

amounc of SDC Credit claimed.

In compliance with srticle 29 § 6-113(£)(3), of the Annotated Code of Marvland,
WSSC's Internal Audit Manager shall review and approve the costs incurred by
The Internal Audit Manager will strive to initiate the audit
within 90 days of the Developer’s request, if the request includes the required
jremized cost listing. The Internal Audit Report will be the formal document
that communicaces the final results of the audit to WSSC and the Developer.
When an audit is complete, prior to the fipal Internal Audit Report, the

Internal Audit Manager will issue to the Developer an unsigned DISCUSSION DRAFT -
to allow the Developer an opportunity to discuss with Internal Audit any
concerns the Developer has with the proposed SDC Credit. Subsequently, the
Internal Audit Manager will issue to the Developer its final Réport on the SDC

Credit to be provided the Developer.

the Developer.

SDC credits against a Developer’s SDC Credit balance will be issued by WSSC

upon presentation of a complete and fully executed Credit Voucher presented at
the time of plumbing permit application. The application must be made iIn
connection with a Qualified Property served by the Qualified Project (being)
or funded by the Developer as described in Section 2.5.

Also, the amount specified in the Credit Voucher shall not exceed the
calculated SDC for plumbing fixtures covered by the permit application. . .Credit
Vouchers reflecting and specifying an amount in excess of caleulated SDC for
the requested pérmit will not be accepted. Pending wverification that a
sufficient credit balance remains to cover the Credit Voucher Amount, issuance
of the requested plumbing permit will held in abeyance. Insofar as possible,

Credit Vouchers will be considered on a "first come-first served" basis. For
applications for plumbing permit accompanied by a Credit Voucher for which a
Developer's credit balance has been exhausted, the credit voucher and the
associated application will be returned to the applicant.

In conformance with Section 3.12, S5DC payments received in association with
applications for plumbing permits for Qualified Properties will be identified
as eligible for reimbursement to the Developer who has constructed or funded
(as described in Section 2.5) the Qualified Projects serving those Qualified

Properties.

For those situations where more than one Qualified Project serves a Qualified
Property, 'SDC reimbursement payments shall be made in proportional shares to
the Developers who have built or funded the Qualified Projects. A proportional
share is- calculated based upon a Qualified Project’'s acrual (estimated)
eligible costs or funding expressed as a percentage of the sum of all acrtual
(estimated) eligible costs and/or funding of Qualified Projects serving the

Qualified Fropertcy.

¥
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3.11

3.12

- 3.13

3.14

.3.17

At the conclusion of each calendar quarter, the Service Applicatiens & Records

Secrion will determine the total SDC receipts eligible for reimbursement made
for each prevlously identified Qualified Property. Only those S5DC payments

“filed in association with plumbing permits under which all covered work has

received an approved final inspection are eligible for reimbursement,

Based upon the quarterly reconciliatiom, the Service Applications & Records
Section will prepare and forward to the General Accounting Section a Payment
Request to be made to-the appropriate Developer in an amount equal to the sum,
of gqualifying SDC payments not yet reimbursed, and a2 memorandum recommending
reimbursement of SDC payments and identifying the maximum amount recoverable.

The memorandum shall be accompanied by a statement detailing eligible plumbing

permits.

Following review of the recommended relmbursement the General - Accounting

Section will forward the Payment Request and supporting documentation to the
Disbursements Accounting Section which will issue payment to the Developer.
When a Developer has designed and constructed a Qualified Project, the sum of
SDC Credits and Reimbursements pursuant to this procedure will be made only to
the maximum determined by Intermal Audit and agreed te by the Developer,
subject to the maximum amount established in the MOU and only to the Developer

identified in the MOU.

" If the Developer wishes to transfer its right and title to any remaining SDC

the Developer shall notify the 3Service

credic from a Qualified Project,
Such notification

Applications & Records Section of the requested transfer.
shall be in writing and shall identify the single entity te receive the entire
remaining balance of SDC credit from a Qualified FProject. The Service
Applications and Records Section will acknowledge the credit transfer and
forward the written request for imeclusion in the Qualified Project's MOU as an
amendment. Thereafter, all Qualified Project SDG credits or reimbursements
will be issued to the last designated entity in the MOU as amended.

Notwithstanding any other provision of this Procedure, SDC Credit or
reimbursements for casts identified in Section 3.3 of this Procedure are
limited te SDC transactions for Qualified Properties served by the Qualified
twenty year period, or until the sum of credits and

Praoject within a
The twenty year period

reimbursements equals the total approved SDC Credit.
will commence the day WSSC receives private eligible funding from the Developer
or the Commission’'s Internal Audit Manager makes its final Report to a
Developer under Section 3.7 of this Procedure. “At the conclusion of the twenty
year period, the Service Applications & Records Section will close cthe SDC
Reimbursement Ledger and will provide written notification of exhaustion or
terminatien of the SDC Credit to the last designated recipient.

In the event an issued Plumbing Permit expires or is cancelled by the owner or
no SDC reimbursement to the Developer will be approved for that

plumber,
any Credit Voucher will be voided and the credit amount

permit. In such cases,

.added to the Developer’'s outstanding Ledger balance.
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Distribution Lisc:

MASTER VOLUME LIST:

Internal Audit Office

Secretary's Office
Human Resources Division

H General Manager's Office

Ocher Disctribucion:

Commissioner's Office )
Administration Branch ‘ -
Planning, Programs and Policy Branch
Operations Branch

General Counsel’s Office

Budget & Financial FPlanning Office
Communications Office

Construction Bureau

Customer Affairs Bureau

Finance Bureau

Planning & Design Bureau

Accounting Division

Customer Services Division
Financial Operations Division
Project Development Division

Code Enforcement Sectiom

General Accounting Section

Service Applications & Records Sectiem

__Yater & Sewer Reports Sectiom
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Glossary of Development Services Process Terms and Abbreviations

Applicant

A fimm, corporation, municipality, agency, person(s) who owns or develops
property and who seeks water or sewer service provided by systenis or facilities

within the Sanitary District.

Capilal Improvements Program
(CIP)

WSSC’s Capital Improvements Program is a 6 yea'r projected program of capital
improvements for all major water and sewer systems and facilities as defined in

Article 29§ 7-101 of the Maryland Annotated Code.

Construction Services Fee

A fee to recover WSSC cosls to provide construction inspection services, final
project testing, and the processing of the release for service.

Contamination Data Base
Search Fee

A fee to recover WSSC costs of providing a Contamination data base search for

an Applicant.

Delegation of Authority

Delegation of authority to perform various functions from the Commission to the
General Manager and sub-delegated to staff, as set forth in a document and

modified from time to time as appropriate.

Development Services Process

(DSP)

The new process of extending the WSSC water or sewer system. The old process
was called DAP (Development Authorization Process).

Engineering Agreement

A bilateral agreement between the Applicant of 2 Non-SEP project and WSSC,
when WSSC is to provide design services. The agreement enables WSSC fo
recover any costs incwired if the Applicant decides to not proceed with the

consiruction of the project.

Extra Review Fee for
Additional Reviews of
Unsigned Drawings

To recover WSSC costs of reviewing design drawings more than two times.
These are a result of inadequate submissions or changes in the drawings. The {ee
would not be charged if the changes are made as a result of a WSSC requested

modification to the drawings.

Extra Review Fee for Minor
Revisions

A fee to recover WSSC costs of reviewing changes to approved design drawings.

Extra Review Fee for Splitting
Signed Drawings

A fee to recover WSSC costs of reviewing and processing the splitting of signed
drawings info two or more separate projects. .

Facilities

Water and sewage pumping stations, storage structures, and treatment facilities
and their appurtenances.

Feasibility Review Fee

For certain SEP projects, WSSC will review a Feasibility Study prior to the
initiation of the design phase. The fee will recover WSSC costs for the review.

Feasibility Study Preparation
Fee

For Non-3SEP projects, this fee will cover the cost of WSSC’s preparation of the
Feasibility Review Study, which is similar to the Authorization Report previously

prepared under the DAP.
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Hydraulics Modeling Fee

A fee to recover the costs of WSSC modeling the water and sewer systems for a

S 2 i

development. There will not be a revision fee. If the Applicant changes what
was originally sized, the new modeling would be subject to the entire fee. If the
resizing is for a multipart development and several parts have already been
completed, the completed parts would be considered existing for the calculation

of the new fee.

Letter of Findings

This correspondence will state all pertinent information for the proposed
development and specifies WSSC contact’s name, phone number and job
number, and will set forth any conditions that must be met prior to service being
provided. Information will include the availability of Water and Sewer, the need
for a “Feasibility Review” for SEP projects, and the need to obtain a “Planning

Assistance Package” required prior to Phase 2.

Maintenance Bond

A security payable to WSSC as a guarantee of funds for the correction of any
constrction and material deficiencies found during the life of the bond. The
security shall be in an amount equal to one half the amount of the Performance
Security. The security may be provided in the form of a certified check, a cash
deposit, a certificate of deposit, an irrevocable letter of credit from a financial
institution acceptable to WSSC and in a form acceptable to WSSC, a bond
executed by a surety company autherized to do business in the State of Maryland,
or any other form of security acceptable to WSSC.

Major Project

Projects for the construction of larger diameter water and/or sewer mains, force
mains, and/or facilities included in the CIP as defined in Article 20§ 7-1010f the

Maryland Annotated Code.

Memorandumn of Understanding

(MOU)

A bilateral agreement between the Applicant and WSSC for the design and
construction of water and/or sewer facilities. The MOU is required for the
applicant to construct facilities that WSSC will, upon satisfactory completion,

take over for maintenance and operation.

Modifications Booklet

A booklet compiling all changes to the General Conditions and Standard
Specifications, Standard Detail, and applicable Special Provisions that pertain to
the construction of SEP projects.

Non-SEP Job

A. WSSC designed and constructed extension, usually to alleviate residential
hiealth hazards, or to provide service to a single-family residence, or to construct

a major project.

Offsite Exlensions

Water or sewer mains constructed beyond the limits of the Applicant’s property.

Partial Release for Service Fee

A fee to recover WSSC costs of processing a release of a portion of a project
prior to final Release for Service.

Payment Security

A security payable to WSSC to guarantee payment (o the utility contractor,
subcontractors, and suppliers that provide labor, materials, or comstruction
equipment for the construction of the subdivision lines. This security shall be in
an amount equal to the amount of the performance security. The security may be
provided in the form of a certified check, a cash deposit, a certificate of deposif,
an irrevocable letter of credit from a financial institution acceptable to WSSC and
in a form acceptable to WSSC, a bond executed by a surety company authorized
to do business in the State of Maryland, or any other form of security acceptable

to WSSC,

1
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Perfonmance Security

A securify payable to WSSC to guarantee completion of construction of
subdivision lines.  This security shall be payable to WSSC in au amount
designated by WSSC, taking into account potential cost escalation. The security
may be provided in the form of a certified check, a cash deposit, a certificate of
deposit, an jirevocable letter of credit from a financial instifution acceptable to
WSSC and in a form acceptable to WSSC, a bond executed by a surety company
authorized to do business in the State of Maryland, or any other form of security

acceptable to WSSC.

Physical Acceptance Date

In instances where Substantial Completion is issued with outstanding punch list
iterns, WSSC will establish the Physical Acceptance Date once all items have
been completed. This date will signify that all contractual requirements at the

site have been met.

Planning Assistance Package
Fee

A fee for the preparation of an information package on all existing WSSC water
and sewer systems in the vicinity of the project.

Release of Liens

A form acceptable to WSSC, signed by the utility contractor and the Applicant
and notarized, stating that the utility contractor, and all subcontractors and

suppliers, have been paid.

Re-Test Fee

A fee to recover WSSC costs when additional project testing is needed as a result
of initial testing failures,

Review for System Integrity
Fee

A fee to recover WSSC costs incurred for the preliminary and final 1eview and
approval of the Applicant’s design submission.

Substantial Comnpletion

The point in the construction phase when a project is ready to be used for its
intended purpose. All testing is complete and the system or facility is ready to be

placed into service.

System Development Charge
(SDC) Credit

Costs paid by the Applicant to construct WSSC systerns or facilities may entitfe
the Applicant fo a credit or reimbursement of the System Development Charges
imposed by WSSC for properties served by the project. The System
Development Charge Credit Agreement (SDCCA}) or the MOU shall indicate
how such credits towards SDC will be determined. See Standard Procedure CUS

94-03.

System Extension Permit (SEP)

A WSSC-issued permit for extensions to WSSC System. Replaces the MOU for
systems projects. The permit is required for the applicant to build water and
sewer systems that WSSC will, upon satisfactory completion, take over for

maintenance and operation.

Systems

Water and sewer pipes,

Transfer of Ownership Fee

A fee to recover WSSC costs of processing a change in ownership of a project
prior to the issuance of the SEP,

Turnkey Project

A project where the Applicant will design and construct all systems, facilities, or
connections in accordance with WSSC standards and technical criteria, and will
transfer the same to WSSC for operation and maintenance when the constraction
and testing has been completed 1o the satisfaction of WSSC and all conditions set

forth in the SEP or MOU are met,

11l
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McGuireWoads LLP

7 Saint Paul Street

Suite 1000
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Phone: 410.659.4400
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Direct: 410.659.4420 | "5 3 L 20 JiR

March 14, 2011

Ms. Jennifer Barrett

Director of Finance
Montgomery County, Maryland
101 Monroe Street, 15" Floor
Rockville, Maryland 20850

Dear Ms. Barrett

You have asked me fo respond to several questions in connection with the
Inspector General's Report issued on March 11, 2011 regarding the Hoyles Mill
Wastewater Pumping Station and Force Main (the “IG Report"). As you know, | have -
acted as bond counsel to the County in several capacities since 1983. Specnftcally, !
advised the County in connection with the adoption of the State and County laws
authorizing the creation of development districts and acted as bond counsel in
connection with the creation of the West Germantown Development District {the
“District”) and the issuance of special obligation bonds which financed infrastructure to
be constructed in the District, including the Hoyles Mill Wastewater Pumping Station

and Force Main (the “Improvements”).

County Payments

First, you have asked that | address the legal authority for the payments made by
the County for the Improvements. Section 14-2 of the County Code' provides that the
one of the purposes of Chapter 14 is to “authorize the County to provide financing,
refinancing or reimbursement for the cost of infrastructure improvements necessary for
the development of land” in the County. The process set forth in Chapter 14 provides
the mechanism by which the infrastructure to be financed by the issuance of special
obligation bonds is identified and the costs to be financed are determined. Once the
County Council declares its intent to establish a development district (Section 14-6(b)}
and the developers compiete the application process for provisional adequate public
facilities approval with the Planning Board (Section 14-7), the County Executive must
complete the fiscal report described in Section 14-8 which, among other things, must
estimate the cost of each infrastructure improvement fisted by the Planning Board and
recommend which infrastructure improvements the disfrict should fully or partly fund.
The County Councit then may by resolution, create a district and such resolution must

! References to seclions of Chapter 14 are to those sections as were in effect when the District was
created and the West Germantown bonds were issued,
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list each infrastructure improvement that will be financed by the district, the estimated
completion date and cost of that improvement and the share of that cost which the
County or another governmental agency will pay. In order to issue bonds, the County
Council must adopt another resolution under Secfion 14-13 describing the proposed
“infrastructure improvements, the maximum amount of bonds to be issued and other
details of the bonds. Section 14-12 provides that all proceeds received from any bonds
issued must be applied towards “the costs of the infrastructure improvements listed in

the resolution adopted under Section 14-9(d}(2)" and bond issuance costs.

Pursuant fo the authority of Chapter 14, the County Council adopted Resolution
13-636 on July 30, 1996, declaring its intent to create the District. Thereafter, the
County Executive issued his fiscal report dated September 29, 1997 (the "Fiscal
Report”), wherein he recommended that several infrastructure improvements be
financed, including the Improvements. Specifically, he recommended that a bond issue
of approximately $19.9 milfion be undertaken to fund $15.5 million in infrastructure
improvements.  The Improvements were included on the list of recommended
infrastructure. The Fiscal Repott also recommended that the majority of the proceeds
of the bonds should be used to acquire substantially completed improvements that are

advance-funded and constructed by the developers.

Upon receipt of the Fiscal Report, the County Council adopted Resolution No.
13-1135 on January 13, 1998 (the “Second Resolution”). The Second Resolution
created the District and listed in Exhibit D the infrastructure improvements to be
financed, including the estimated cost of each improvemnent and the share of that cost
which would be financed through the District. To the extent that any cost savings were
realized in the construction of the infrastructure improvements listed on Exhibit D, the
Second Resolution authorized those cost savings to be applied to the construction of
additional infrastructure improvements listed on Exhibit E. The Second Resolution aiso
authorized the County to enter into an Implementation Agreement with the owner or
developer of any propeity located in the Distiict to address the disbursement of funds
and the mechanics for reimbursemenis from other sources for infrastructure costs. The
Improvements are listed on Exhibit D of the Second Resolution, with an estimated cost
of $3,838,020 and 100% of such costs fo be funded by the District. Subsequently, the
County Council adopted Resolution 13-1398 on August 4, 1998 (the "Bond Resolution”).
The Bond Resolution authorized up to $20,000,000 of bonds to be issued to finance
infrastructure improvements in the District, including the Improvements.

Pursuant to the authority of the Second Resolution, the County entered info an
Implementation Agreement dated April 1, 2002 with Arcola Investment Associates,
Artery Hoyles Mill, LLD and Woodcliffe Development District, LLC (callectively, the
"‘Developers"). Article lil set forth the procedures whereby the County would purchase
the Improvements from the Developers, The purchase piice was to be paid fo the
Developers after substantial compietion and final acceptance. The total maximum
purchase price for the Improvements was $3,838,020, the amount that was authorized
by the Second Resolution and the Bond Resolution. | understand that, pursuant to the
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Implementation Agreement, the County paid a fotal of $3,715,602.50 for the
Improvements.

As set forth above, the County’s payment of bond proceeds to the Developers
pursuant to the implementation Agreement to pay for the improvements was authorized
by Chapter 14 and the Council resolutions. The financing of the costs of the
Improvements was recommended in the Fiscal Report and subsequently authorized by
the County Council in the Second Resolution and the Bond Resaolution. In accordance
with the Second Resolution, the County entered info the Implementation Agreement,
whereby the County agreed fo purchase the completed Improvements. The payments
made under the Implementation Agreement represented the purchase price for
completed improvements and were made within the maximum amounts authorized by
the County Council. As such, those payments were legal and proper in all respects.

WSSC Payments

Second, you asked me to address the legal authority for the WSSC payments
referenced in the 1G Report. While we did not (and do not) represent WSSC in
connection with the District or otherwise, throughout the course of the District financing,
we discussed the relationship between the District financing and existing WSSC
charges, credits and reimbursements and included provisions in several documents to

address these issues.

Specifically, the Second Resolfution authorized the County fo include in the
Implementation Agreement “the handfing of System Development Charge (8DC) credits
accruing to properties located in the District.” Pursuant to the Second Resolution, the
Implementation Agreement included provisions regarding the allocation of SDC Credits.
We understood at the time we did the District financing that the Developers (or their
. builders) would be eligible for SDC Credits and/or reimbursements for SDC’s that were

paid relating fo lots within the District. We included these provisions in the
Implementation Agreement to ensure that the SDC Credits were allocated pro-rata
across all of the units in the District, in order to ensure that all residents in the District
would get the benefit of the credits.? We further understood that the SDC credits would
be available to the Developers (or their builders) because they were providing the
improvements and financing the Improvements through the District, thereby alleviating
the need for WSSC to collect SDC’s to fund the Improvements. We did not see the
credits or reimbursements as payments for the Improvements, but as offsets to ensure
that the Developers (and ultimately the homeowners) would not pay for the
Improvements twice; first through the SDC's and later through the special taxes levied

in the District to repay the bonds.

? The IG Report noles that the Implementation Agreement inciuded the pro-rata concepl even after the
WSSC MOU was amended to remove the pro-rata concept. My recollection is that this was intentional.
Ve were aware of the amendment to the MOU, but wanted fo require the Developers to Use the pro-rata
method to ensure fairness to all District residents. We felt that the Implementation Agreement was an

appropriate document to memorialize the Developers agreement to do this,
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The IG Report also suggests that the County should have provided an
assignment letter to WSSC, which letter would have assigned the County's rights in the
SDC credits to the Developers. We are not aware of any legal basis for the County fo
claim “ownership” of the credits or reimbursements of SDC charges paid by the
Developers (or their homebuilders), County law, the Second Resolution and WSSC
procedures clearly provide that the property owner has the right fo receive the credits.
The reimbursements arise because a portion of the SDC was paid when the plumbing
permit was issued. Clearly the County did not pay the SDC, so it is not eligible for the
reimbursement.  Therefore, the County did not have any rights in the credits or the
reimbursements that could be assigned to the Developers or any third party.

Please contact me if you need any additional information or have any other
questions.

Sincerely,

Ve akid
Cheryl O'Donnell Guth

COG:clj

208483752




